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single policy that ismight compelled ato devisefeelthat insurers
servingnumber, a widechange typed code ofcapable, of awith a

State, however, thisvariety In thissituations.of contractual
subjugated individual consumer’sto theinterest iseconomic

Accordingly,understanding specific policy. wein hisinterest
needlesslypolicy in this case isagree that thewith the trial court

misleading and obscure.

The second issue in this case is whether the trial court
petition forthedenying plaintiff’s motion thatin theerred

arguesplaintiffdeclaratory judgment pro Thebe taken confesso.
136)(now and222 Rules 131Superior 216 andthat Court Rules

if defendantpro therequire enter a decreethe court to confesso
Although thean amended bill.to a bill orfails to file an answer

original amendedandto both thedid fail to file answersdefendant
rules. Seepetitions, its ownthe has discretion to waivetrial court

616,Crompton, 115 N.H.Regional v.Educational Ass’nTimberlane
that therecord indicates(1975). review of theA.2d 612 A347

hearing petitionon theargued plaintiff’s at theparties the motion
it.declaratory judgment the trial court denied Underand thatfor

situation, will notapplicable in wethisstandard of reviewthe
ofin the absencejudgment of the trial courtfor thatsubstitute our

an abuse of discretion.

Exceptions overruled.

concurred.All
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Makris, (Stephen orally),Peter of Laconia J. for MichaelNeubeck
Field.
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attorney,Westgate,Rath, attorney general (Betsy S.Thomas D.
orally), thefor State.

(Supp.KING, pursuant ch. 567-Aappeal to RSAThis is anJ.
CountyBelknap Probate Court1977) an order of thefrom

petition18, 1979, response to ain{Burlingame, J.) onissued June
to the Newinvoluntary Michael Fieldcommitment offor the

135-B:27, :28.withHampshire Hospital in accordance RSA
(hereinafteragainst Fieldpetition Michaelwas filedThe

mother, A14, 1979, by Field.May PatriciaMichael) hison
5, 1979.hearing probate court on Junepetition held inon the was

hearing and totime, sought bifurcatedto have theAt that Michael
byrequired RSApsychiatric examinationhave the results of the

and Michaelthese motionsquashed. The court denied135-B:32
to the Newduly admittedexcepted. court ordered MichaelThe
involuntaryin-patient on anHampshire Hospital treatmentfor
ch. 135-B.period pursuant to RSAof nine monthsbasis for a

case wasTheappeals the denial of his motions.fromMichael
and to this court.reserved transferred

hearing proofseparatinga bifurcatedThe first issue is whether
andalleged illnessprooffrom of mentalspecific actsof

involuntarydangerousness required civil commitmentin anis
proceeding under RSA ch. 135-B.

statute,involuntary RSAHampshire civil commitmentThe New
hearing.to,for,135-B, provide refer a bifurcatednot orch. does

hearing inAlthough required such aor discussedno case has
proceeding,involuntary civil commitmentconnection with an
hearing byargues bifurcatedhe is entitled to aMichael that

Helgemoe, 118analogy in v. N.H.to this court’s decision Novosel
115, (1978).124384 A.2d

necessaryargues he waswas becausethat bifurcationMichael
againstability whenprejudiced defend his commitmentin his to

historyconcerning behavior, psychiatric andhisevidence
specificdangerous intermingled proof of actswithtendencies was

dangerousness. that had theconcludesdemonstrate Michaelto
proof that herequired thresholdbeen to establish sufficientState

ofalleged petition, the influencein the absentcommitted the acts
behavior, the courtinappropriateof mental illness andevidence

Hampshireinvoluntary admission to Newwould not have ordered
provetowas insufficientHospital because the evidence introduced

thatthereforespecific acts. Michael claimsthat he committed
substantially an abuse ofprejudicial andbifurcate wasfailure to
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court’s discretion a ofthe tantamount to denial his constitutional
rights process equal protectionto due and of the laws.

misplaced.Michael’s on The focus of areliance Novosel is
guiltycriminal oftrial is to determine whether the defendant is

committing Although testimony concerningspecified acts.
illness,necessary dangerousprovecommission of is mentalacts to

condition,acts which acts in ademonstrate the mental unlike
proceeding, inquiry,criminal are not the focus of the but are

merely bearing dangerousness.evidence on anthe issue of In
involuntary proceeding, petitioner provemust thecommitment the

produceexistence of amental illness and must evidence of
dangerous illogicalCertainly,mental condition. is to claim thatit

state,concerningintroduction of evidence Michael’s mental
dangerous prejudicestendencies and unorthodox behavior his case

specificwhere his mental arecondition is the issue. We not
persuaded hearingrequirethat we should a bifurcated in an
involuntary proceedingcivil commitment under RSA ch. 135-B.

The second issue is whether the to thesixth amendment United
requires presenceStates Constitution an examinee’s at acounsel’s

psychiatric pursuantexamination conducted to RSA ch. 135-B.
Although question right statutorilythe of the to counsel at a
required psychiatric byexamination has been addressed various
courts, virtually rightall refuse to hold that a to counsel at that
stage constitutionally See, e.g.,is Lynch Baxley,mandated. v. 386

378,Supp. 389, Schmidt,(M.D.F. 1974);n.5 Ala. Lessard v. 349 F.
1078,Supp. (E.D.1099-1100 1972),Wis. vacated onand remanded

grounds, rehearing,other 421 (1975), Supp.onU.S. 957 413 F.aff’d
(E.D. 1976).1318 Wis.

objection requiring, permitting,The fundamental to or even the
presence of iscounsel that there is a likelihoodconsiderable that

presence undulyhis would interfere with the interview. See
Ill,Developments Mentallyin the theLaw­—­Civil Commitment of

1286-87, Lynch1190, (1974). v.alson.130 See87 Harv. L. rev.
Baxley supra. to psychiatricDue the intimate nature of the
examination, presence legalpartythe of a third in a and non-

capacity severelymedical efficacy. Smith,limits its See v.Hollis
(2d 1978); Cohen,571 F.2d 685 Cir. United v. 530 F.2dStates 43

(5th 1976); Bohle,Cir. (7th 1971).United States v. 445 F.2d 54 Cir.

It imagineis anythingdifficult to stultifyingmore to a
psychiatrist, dependentas uponas cooperationhe is the
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objectinglawyer topresencepatient, of aof his than the
advising not topsychiatrist’s questions and his clientthe

questionanswer this and that.

1153, 1971),(4thMaryland, 1158 Cir.Tippett 436 F.2dv. State of
Court,Citynom, Baltimore CriminalMurel v.subdismissedcert.

(1972).407 U.S. 355
conducting anargues fromthat he was foreclosedMichael also

opportunityno tocounsel hadeffective cross-examination since
methodology.diagnostic techniques andpsychiatrist’sobserve the
questionCounsel, however, opportunity thetohas the same

procedures andpsychiatrists psychologists about theand
they inarriving havetechniques opinion asin at anused

questioning any expert.other

that, instance, isthe examineefind as in this whereWe
documents, givenby wasrepresented all relevantcounsel who saw

testimonypsychiatric andpresentto hisopportunity ownthe
extensively examining psychiatrist’s basis forcross-examined the

admission,recommending involuntary was notthe examinee
would notof While weforeclosed from effective assistance counsel.

recording examination, presence ofobject thatto the we hold
materiallyduring psychiatric examination is not socounsel

meaningfuloutweigh inof thebeneficial as to the interests State
Schmidt, supra at 1099-1100.v.See Lessardconsultation.

againstargues privilegehis fifth amendmentMichael next that
compelled to aif to submitself-incrimination is violated he is

psychiatric so obtained is usedevaluation and the information
against Although right to criminalthis is not restrictedhim.
trials, G., recognizingFay 153, (1980),In re 120 N.H. 412 A.2d 1012

privilege in contextthe this

any impossible, andmake commitmentwould almost
proceedings that medicalwould make the so burdensome

completeWhileconclusions . . . would be inadmissible.
anyjustification civil andfrom deviation from normal

demanded,process it iscriminal must bedue standards
can never act in theunreasonable to hold that the State

best interest of an individual.

Lazaro,State ex 109,rel. Hawks v. (W. 1974).202 S.E.2d 126 Va.

We hold againstthat the privilegefifth amendment self-
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protect against giving relatingincrimination does not evidence to
longcivil proceedingscommitments. So as those do not seek to

may anyelicit evidence prosecution,which result in criminal the
privilege is not Beverly, 481,involved. In re 342 So. 2d 488-90
(Fla. 1977). admissions,anyWe also hold that orinformation

divulged by person beingevidence the examined shall be excluded
any subsequentfrom sentencingprosecutioncriminal or

proceeding. protects person’s right againstatSee id. 489. This a
promotes open examiningself-incrimination and disclosure to

psychiatrists psychologists.and
Michael physician-patient privilegeasserts that the established

by (Supp. 1979) precludesRSA 329:26 prior medical and mental
compiled by treatingrecords physician byMichael’s beto used the

court-appointed psychiatrist forming disagree.opinion.in his We

principleThe clearlyis proceedingsestablished that if are
guiltcivil and issue,is not in inquiryand if questionthe in relies

primarily on evidence,medical policy permittingthe of full
permitdisclosure to prevailstreatment privilegeand the must

yield. Kupchun,State v. 412,117 N.H. 373 A.2d (1977);1325 see
Sevigny Burns,v. 95,108 N.H. Miller,227 A.2d (1967);775 In re
98 107,N.H. 95 A.2d O’Neil,(1953).116 But see Or.v. 274State
59, 545 P.2d (1976).97 It would purposevitiate the of the
statutorily required psychiatric privilegeexamination if the were

applicable.found

Appeal dismissed.

All concurred.


