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Sinisgalli,C.DeanandL. EliasRonald
Leather Caravand/b/a

v.

DobrowolskiTheodore
and

Sylvia Dobrowolski)(FormerlyLaBombard
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SinisgalliC.L. Elias and DeanRonald

13, 1980March

Williams, Manchester,Joseph by Elias andof brief for Ronald L.
Caravan, argument.Sinisgalli,Dean waived oralC. Leatherd/b/a

(Joseph F.Green,Sheehan, ManchesterPhinney, ofBass &
orally), for Dobrowolski.Devan Theodore
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KING, assumpsit byare in Ronald L. Elias toJ. These actions
damages warranty, byrecover for breach of and Theodore

obligationsdamages payDobrowolski to dueto recover for failure
(Charles T.Company.Amherst Bank & Trust The Master

Gallagher, (Flynn, J.)Esq.) Superiortherecommended and Court
approved a verdict for Elias.

Milford,clothingThe cases ininvolve a leather store New
store,Hampshire, known as the Leather To finance theCaravan.

Sylvia (then Dobrowolski)LaBombard and DobrowolskiTheodore
procured Companya loan at the Amherst Bank Trust and&

promissory security agreement uponexecuted a thenote and a
inventory. agreement signed bysecurityThe note and were
LaBombard and Dobrowolski Leather Caravan. The bankd/b/a
perfected security thereby securitythe held ainterest and valid

inventory.interest in the
Elias, brother, bought inventoryRonald fromLaBombard’s

suppliers paid $4,000 proceedsand was the bankfrom of the loan.
The Leather was aCaravan not success. LaBombard and

February,Dobrowolski a inbecame embroiled in divorce 1974.
1974,May,Elias “took over” the in partnershipstore in with Dean

Sinisgalli disputed July,under terms which are in these cases. The
1974, August, 1974, paymentsand on the bank were notloan

8,August 1974, repossessedOnmade. the bank Leather Caravan’s
inventory byand attached real estate owned LaBombard and

paidDobrowolski. theWhen bank was from the ofsale the real
estate, inventory.the bank released the The master found that

given inventoryDobrowolski had the to LaBombard “who sold
kept rest,”most of it and the and also thatfound both Elias and

ignorantthe inventorybank “were of each inother’s interest the
repossessionuntil place.”the took

The first correctlyissue is whether the master ruled that
warrantyTheodore Dobrowolski is liable offor breach of title.

arguesDobrowolski securitythat because the interest at the
Company recorded,Amherst Bank properly& Trust was Elias

givenwas therebyconstructive notice and is deemed to have
“knowingly” goods subjecttaken securitythe to the interest. He
contends, therefore, goods subjectthat the transfer of the to the
security warrantyinterest did not breach his of title.

RSA however, for382-A:2-312(l)(b), provides contractthat a
goodsthe of warranty bysale goodsacontains the seller that “the

shall be delivered free anyfrom security interest ... of which the
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knowledge.”buyer contractingat no Thethe time of has
“knowledge” knowledgeprovisionin asreferred- to this is “actual”

(1961).distinct from notice. RSA 382-A:2-312 Comment 2
Accordingly, although securitythe interest to the Amherst Bank &

gaveCompany properly andTrust was recorded therefore
notice, knowledge thereof,buyerifconstructive had no “actual”the

warranty goodsthe seller breached that the were free from thehis
security interest.

case, specifically found thatinstant the masterIn the
security Amherstinterest of theof theRonald Elias was unaware

clearlyitFindings unlessare not to be disturbedBank & Trust.
Thayerthey support them.evidence toappears were made without

871, (1979); v.Thayer, 409 A.2d 1326 Wisutskiev. 119 N.H.
242,Malouin, 243, (1936).88 N.H. 186 A. 769-70

the bank loan at thehe had known oftestified that notElias
the banksale mentions neitherthe and that the bill oftime of sale

addition, payment to the bank wassecurity onenor its interest. In
bypartnerand histhe to Eliasmade after the transfer of business

been in the divorcewhich had escrowedcounsel who held funds
previous payments bank forto theand had made twocase who

Dobrowolski and LaBombard. The master found that that“[w]hile
error,ignorance isattorney payment in or in itmay have made the

plain attached muchnorthat neither [Dobrowolski][LaBombard]
insuring payment not made.” Becauseimportance the wasto that

fact,findings ofsupport the master’sis sufficient evidence tothere
goodsknowingly accept athe withdid notwe find that Elias

hissecurity therefore breachedand that Dobrowolskiinterest
382-A:2-312(l)(b).warranty under RSAof title

anysignnot bill ofargues he didthat becauseDobrowolski
insale, regarded and is therefore notas the sellerhe cannot be

necessarysigned writing isaof He contends thatbreach title.
againstwarranty him.may be RSAof assertedbefore a breach

writingsignedexempts382-A:2-201(3)(c) specifically from the
goods paymentforrespect to whichrequirement contracts “with

received andaccepted have beenand or whichbeen madehas
paymentin casethe that thisaccepted.” clear from recordIt is

goods accepted.accepted received andand weremadewas and
writing required.Accordingly, signed was nota

authority onargues no to acthadthat LaBombardDobrowolski
selling that he had contactedthe store. Elias testifiedbehalf inhis
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Dobrowolski about the ofsale the store and him that heinformed
(Elias) uphad “made tomind take over the business.” In[his]
addition, agreedpartnerDobrowolski’s claim that Elias and his to

loan Companyassume the at the Amherst Bank Trust when&
they took disputesover the store his own claim had nothat he
knowledge ampleof the sale. We find evidence on the record that

joinDobrowolski did in the sale to Elias. We affirm the court’s
ruling warrantythat Dobrowolski inwas breach of of title.

The second issue is whether Theodore Dobrowolski is
Sinisgallientitled to paidrestitution from Elias and of all amounts

by him to dischargethe Amherst Bank in of& Trust the
arguesindebtedness. Dobrowolski that he is toentitled restitution

Sinisgallibecause Elias and had assumed the bank loan which
subsequentlyDobrowolski paid. Because there is sufficient

supportevidence to findingthe partnermaster’s that Elias and his
had loan,not assumed the and because paidDobrowolski therefore

dischargeAmherst Bank obligation& Trust in of ownhis instead
Elias’,of the claim for 2d,restitution must fail. See 66 Am. Jur.

ImpliedRestitution and (1973).Contracts 91§

Exceptions overruled.

DOUGLAS,J., sit;did not the others concurred.
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