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Dobrowolski about the ofsale the store and him that heinformed
(Elias) uphad “made tomind take over the business.” In[his]
addition, agreedpartnerDobrowolski’s claim that Elias and his to

loan Companyassume the at the Amherst Bank Trust when&
they took disputesover the store his own claim had nothat he
knowledge ampleof the sale. We find evidence on the record that

joinDobrowolski did in the sale to Elias. We affirm the court’s
ruling warrantythat Dobrowolski inwas breach of of title.

The second issue is whether Theodore Dobrowolski is
Sinisgallientitled to paidrestitution from Elias and of all amounts

by him to dischargethe Amherst Bank in of& Trust the
arguesindebtedness. Dobrowolski that he is toentitled restitution

Sinisgallibecause Elias and had assumed the bank loan which
subsequentlyDobrowolski paid. Because there is sufficient

supportevidence to findingthe partnermaster’s that Elias and his
had loan,not assumed the and because paidDobrowolski therefore

dischargeAmherst Bank obligation& Trust in of ownhis instead
Elias’,of the claim for 2d,restitution must fail. See 66 Am. Jur.

ImpliedRestitution and (1973).Contracts 91§

Exceptions overruled.

DOUGLAS,J., sit;did not the others concurred.
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McEachern,Shaines, Madrigan (Branchof Portsmouth& S.
plaintiff.orally), for theSanders

McNeill, (John orally),Durham T. for theBarrett of Barrett&
defendants.

GRIMES, 1963, plaintiff husband,In andC.J. the her William
together defendants,Lamprey, acquired inthe as tenantswith

defendants,Kingston.parcelcommon a of land in Thelocated
George Trahan,Dorothy daughter-plaintiffsand son andare the

purchase, camp premisesin-law. theAt the time of was a onthere
theyin lived certainwhich the defendants and to which made

improvements. plaintiff houseThe and her moved ahusband
it, makingpremisestrailer the alsoonto and lived in

improvements. 1965, conveyedSeptember propertyIn four thethe
conflictingjoint parties presentedto themselves as tenants. The

creating joint tenancy.the for Theevidence as to reason the
plaintiff keep hercontended it title out ofthat was to the

died,family if he while the defendants claimed that ithusband’s
recognition improvements realty.in of their to thewas
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January 1973, plaintiffIn the wereand her husband divorced.

providedThe divorce decree alia estateinter that: real“[t]he
Kingston, standing George Trahan,situate in ofin the name

Dorothy Trahan, Lamprey LampreyAnna and William is
right, Lampreyofdisencumbered all title Williamand interest of

Thereafter, plaintifftherein.” the resumed her maiden name and
together George Dorothy,with and oncontinued to live the
property as before.

go them,There acame time when all did not well between and
1975,in plaintiff petition partition.December the filed a to The

matter (Nicholas Copadis,was referred a Esq.)to Master who
respectivethe partiesdetermined interests of the to be one-third

each, adjustments May 31,with certain improvements.for On
1977, Perkins, J., made an order in accordance with the

exceptionrecommendation. appealNo takenwas and no resulted.
A appointedcommission was partition property. Uponto the its

request order,for clarification of the the trial court determined
that the interest of the coulddefendants be considered as one unit
of two-thirds so property partsthat the could be divided into two
rather than plaintiff object.three. The did not

1978,MayIn the court,reportcommission filed its with the to
which objectedthe defendants plaintiffthebut did not. In June
1978, however, objectedshe to the defendant’s motion to set aside

report.the
1978,SeptemberIn plaintiff’s counsel withdrew and the

plaintiff, through counsel,new Reopenfiled a “Petition to and to
Quiet pursuantTitle petition,to RSA In plaintiff498:5-a.” this the
claimed that a dividingmistake had propertybeen made in the in
thirds instead of one-half to her and one-fourth to each of the

hearing,defendants. After petition reopena the to was ondenied
8,February 1979, by Randall, J., on the ofrecommendation the

plaintiff’s exceptionsmaster. The by Mullavey,were transferred J.
only of the motionthe denialus is whetherThe issue before

reopen haveto was plaintifferror. The shouldissue whether the
one-third,realty, of isin insteadreceived a one-half interest the

to, appealexceptby andplaintiff tothe failure of theforeclosed
from, 936,Josselin, 1336that order. v. 409 A.2dState 119 N.H.

(1979).818,(1979); Sperl Sperl, 408 A.2d 422v. 119 N.H.

say the trial courtbefore us thaton the recordWe cannot
by reopen.denying petition to Thethediscretionabused its

May 31,order ofobject appeal from theplaintiff to orfailed to



218

1977, Moreover, object exceptto or tofinal she also faileda order.
allowing todefendants’ interestorder thethe clarification of that

Furthermore, thewhenbe one unit of two-thirds.considered as
andproperty to herpartition the one-thirdcommission divided

improvements,adjustments fortwo-thirds to the defendants with
1978, objectedonly object rather, to theinshe did not but Junenot

report. It not untilset the was Octoberdefendants’ motion to aside
she, anycounsel, displayed withdissatisfactionwith new1978 that

circumstances,31, we find noMay thesethe order of 1977. Under
reopen the matter.abuse in the refusal toof discretion court’s

clear, suggests,Moreover, plaintiffby thatit no as theis means
1977,May 31, information orbased inaccuratethe order of was on

contrary parties. was evidenceto of the Therewas the intention
joint intenantsin four names asthat title was taken the

by George.recognition improvements had been madeof the which
extinguished by deathhadLamprey’sIf beenWilliam interest

by divorce, surviving joint eachtenants wouldrather than the
foundpossessed court could havehave a one-third interest. The

convertingparties theirbeen of the inthis to have the intention
joint tenancy.tenancy ain common into

assign toobserve, finally, did notthe divorce decreeWe that
estate, although theplaintiff of realthe her husband’s share the

Rather,authority itpossessed to RSA 458:19.trial court do so.
right,simply realty and interest ofthe “of all titledisencumbered

case,ofLamprey the circumstances thisWilliam therein.” Under
have samethe decree was intended to theit could be found that

William,subject premises as ofeffect the title of the the deathon
leaving remaining awith one-thirdthus each of the three tenants

by any injustice has been done tois means clear thatinterest. It no
by May 31, court'splaintiff decree or thethe either the 1977

reopen affirm thesubsequent to the matter. We thereforerefusal
reopen.regard plaintiff’sruling totrial court’s in to the motion

exercisinghowever, necessityillustrates, ofcase theThis
affecting title realrespect the tocare with to divorce decrees

any part to beall the to real estate isestate. If or of title
assigned,party, specifically RSAto one it should betransferred

party.458:19, all of theand disencumbered from claims other

Exceptions overruled.

All concurred.


