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power Consequently, legislatureto the town. because the has
granted authority growth,the town to restrict and because that
authority necessarily power board,planninglimits the of the we

slow-growth ordinance,conclude a such as the one in thethat
case, improperly infringe upon jurisdictioninstant does not the of

planningthe town of Stratham’s board.

Affirmed.

All concurred.

Nashua District Court
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Rath, attorney general (Betsy Westgate, attorney,Thomas D. S.
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Smith, Currier, Connor, P.A.,Wilder & ofLieberman Nashua
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advocate,Nancy Geiger, County juvenile and PeterJ. Merrimack
Stern, by brief, as amicus curiae.

BOIS, raisinginterlocutory appeal ofThis is an the issue theJ.
statutory right juvenile“speedy in of ato a trial” the context

rulingHarkaway,proceeding. this andJ. transferred without
issues raised in the dismiss because ofother defendant’s motion to
“general juvenile justiceimportancetheir in the administration of

throughout (Supp. 1979)the We hold IIState.” that RSA 169-B:14
right(Supp. 1979) statutoryand RSA 169-D:13 II create a to

allegedadjudication hearings juvenilespeedy to bewherein a is
services,”“delinquent” or a “child in need of remand.and

14, 1979,September juvenile petitions inOn two were filed
court, alleging juvenile, C.,district inNashua that the Russell had

possession marijuana, (Supp. 1979),his in ofviolation RSA 318-B:2
beverages, (Supp. 1979).and alcoholic in violation of RSA 175:8-a

arraignment petitionsappearanceinitial onThe and was held both
2, Púntelas, juvenileon October 1979. J. ordered the released to the
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custody case,parents pending dispositionof his final of the and
adjudicatory hearing 7,scheduled the for November 1979. The

by juvenile’s subsequentissues raised the motion to dismiss were
20,transferred here on November 1979.

juvenile argues petitions fatallyThe first that the were defective
specify alleged “delinquent”failurefor to whether he was to be or

supervision.” petitions statutory“in need of Both contained the
necessary facts,provisions supportingviolated as well as the but

appropriate juvenilepreprintedfailed to mark the box on the
form, indicating juvenilepetition whether the was:

( ) delinquenta ( ) personchild supervisionin need of
() neglecteda child.

juvenilepurpose petition give juvenileThe of a is to the
parents adequatehisand notice of the substance of the

proceedings. regardin complaintIt is similar this to a criminal or
indictment, adequateand will be considered if it informs the
juvenile of the nature and cause of the accusation with sufficient

prepare proceeding.definiteness to enable him to for the See State
Fields, 249, 253, 1175, (1979).v. 119 N.H. 400 A.2d 1177 The

petition generally give juvenilewill sufficient notice theto when
charge language allegesthe follows the of the statute and all the

necessary elements of the offense. See v. ManchesterState News
Co., 255, 257, 324, dismissed,(1978), appeal118 N.H. 387 A.2d 327

(1978).439 U.S. 949

specify allegedFailure to whether the defendant was to be
delinquent supervision prejudiceor in need of did not him here.

“delinquent” 1979)(Supp.The ofdefinitions under RSA 169-B:2 II
and “child in need (Supp. 1979)of services” under RSA 169-D:2 IV

overlap. juveniledo not petition allegingIt is clear athat
possession marijuana (Supp.of 1979)under RSA 318-B:2 is a
delinquency petition felonybecause such an offense “ais or
misdemeanor byunder the criminal code of ifthis state committed

(Supp. 1979). similarlyan adult. . . .” RSA 169-B:2 II It is clear
juvenile petition alleging possessionthat a of alcohol under RSA
(Supp. 1979)175:8-a petition allegingis a of servicesa child is in need

possession by person age twenty yearsbecause such a under the of
be a violationwould under the criminal code of this state. RSA

(Supp. 1979). petitions169-D:2 IV fatallyThe were nottherefore
regard theyin this prejudicedefective because did not mislead or

juvenile any way. However, stronglythe in we recommend that
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fully completed or not used atpetition beprinted forms hereafter
litigation.all, unnecessaryin order to avoid

fatallypetitions werejuvenile argues thethatThe also
allege ofwas in needthey that hefailed todefective because

counseling, The statutessupervision, or rehabilitation.treatment
in of services”defining “delinquent” and “child need include

adjudgedjuvenile besubstantially requirements sothat thesimilar
expressly counseling, treatmentsupervision,found into be need of

specificopinion ofthat the absencerehabilitation. We are of theor
allegedpetitionsallegations Theeffect is not a fatal defect.to that

“endangerjuvenile his healthin a as tothe acted such mannerthat
morals,” alleged charged supporting factsandand the offensesor

juvenileclarity prepare for theto enable him towith sufficient
prejudice.proceedings without

petition must beprincipal issue we address is whether theThe
adjudicatory hearing the timesis not held withinif thedismissed

by followingspecified the statutes.

children) provides:(Supp. 1979) (delinquent169-B:14 IIRSA

dayshearingadjudicatory 21 ofThe shall be held within
hearingarraignment pending suchfor minors detained

days arraignment for minors notand within 30 of
detained.

(Emphasis added.)
(Supp. (children in of1979) services)needRSA 169-D:13 II

provides:

adjudicatory hearing daysThe be held 21 ofshall within
appearance.the initial

(Emphasis added.)
arraignment juvenileappearanceAn and was held on the

2, 1979,petitions theat issue on October at which time court
juvenile custody parentsreleased the to the of his setand the

adjudicatory hearing 7, Although petitionsfor theNovember 1979.
classify juvenile of“delinquent”to the as “in needfailed either or

services,” adjudicatory hearing clearlythe date set for the was
prescribed by (Supp.outside the time limits both 169-B:14 IIRSA

1979) (Supp. 1979).and RSA 169-D:13 II
arguesThe State that of word “shall” inthe use the RSA 169-

(Supp. 1979) (Supp. 1979)II andB:14 RSA 169-D:13 II is intended
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directory mandatory. concedingto be and not While that the
statutory provisions “appear mandatoryto set time limits on the
holding adjudicatory hearing,”of arguesthe the State that a

interpretationliteral purposewould be inconsistent with the of the
arguesstatutes. statutorilyIt further prescribedthat the time

procedural jurisdictional nature,limits are and not in and that a
comply proceduralfailure to requiringis error not reversal absent

miscarriage justice. disagree.a of We

regardedgenerally as a“shall” isThe use of the word
indicatingcontrolling, significantcommand; although asit isnot

Zerbst,mandatory. 295Escoe v. U.S.isthe intent that the statute
StatutoryCrawford, 262490, (1935); Construction §E.493

StatutorySutherland, (4th57.03Construction(1940); see 2A
505,Sanchez, F.2d5741973); accord v.C. Sands United Statesed.

purpose of theespecially where the(10th 1978). This is so507 Cir.
Zerbst, 494;suprarights. atprivate v.protect Escoestatute is to

Alexander, Supp.see, F.e.g., v. 457Fed.South Carolina Wildlife
plaingive and118, effect to the(D.S.C. 1978). We will130

statute,language v.ordinary meaning used in a Corsonof the
640,Products, 20, 23, (1979),Inc., A.2d 642119 N.H. 397Brown
absurd,an v.interpretation lead to Statesuch an wouldunless

575, unjust,613, 615, (1976), reInSlayton, 367 A.2d 577116 N.H.
404, illogical77, 82, (1976), orSargent, A.2d 407116 N.H. 354

(1975).696, 698-99, 336,Kay,result. State v. 115 N.H. 350 A.2d 338
meaning appearsgive language if itliteralthe itsWe will not

meaninga different wasof the statute thatfrom the context
454, 457,Faucher,intended, Londonderry 112 299v. N.H.Town of

581, with the(1972), if do so would be inconsistentor toA.2d 583
Goffstown, 119general purpose v. Townof the statute. Blais of

Accordingly,295,613, 616, (1979). we first406 A.2d 297N.H.
consequencesand thepurpose of the statutes at issueexamine the

interpreting ordinarythe word “shall” in its sense.of

(Supp. 1979) (Supp. 1979)and ch. 169-DRSA ch. 169-B RSA
1979, 361,part which was awere enacted as of Laws ch.

169,reorganization dealingcomprehensive of RSA ch. the statute
abused, children,neglected delinquent and children inwith and

(Supp. 1979) andneed of services. 169-B:1 RSA 169-D:1RSA
guidance regard(Supp. 1979) provide explicit purposewith to the

(Supp. 1979)applicability chapters. 169-B:1and of those RSA
provides pertinent part:in



265

chapter liberally interpreted,This shall construedbe
following purposes.and administered to effectuate the

policies:and

mental,moral,encourageI. To the wholesome
,physical development each minor . . .emotional and of

treatment,by care,providing protection,him with the
counselling, supervision, and resourcesrehabilitative

receive;rightwhich he needs and has a to
interest,publicprotectionII. of theConsistent with the

committing delinquencyto aremove from a minor
criminality penaloffense of and thethe taint

consequences ...;of criminal behavior
foregoing ,III. possible,To achieve the . . whenever.

by keeping communitya minor in contact with his home
family environment...;and in a and

throughjudicial proceduresprovideToIV. effective
provisions andchapterthis are executedwhich the of

recognize theand and enforceenforced which
rights parties and assuresand of theconstitutional other

hearing.them a fair

objectives similarly(Supp. 1979)The outlined in RSA 169-D:1 are
focused:

recognizeI. To athat indicate thatcertain behaviors ...
experiencingchild is serious and is in ofdifficulties need

provide treatment, care,services to him with the
guidance, counselling, discipline, supervision, and

becomingnecessaryrehabilitation to in aassist him
responsible productive society;and member of

recognize parents be made ofII. To that... must aware
their incontribution to . . . and . . the of. role solution

problem;the

keep child, possible,III. To a whenever in contact with
community familyhis home inand a environment....

legislative history 1979,The (formerlyof Laws ch. 361 House
831) provides insightBill objectivesadditional theinto both and

underlyingintent the law’s enactment.

. . . HB 831 is realistic and responsive to N.H. needs for
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objectivestheir clarifychildren. The are one to those
portions present two,the law vague,which toareof
insure internal consistencies between each section of
chapter process rights169 and to address the due theof
juvenile by Supremeestablished the U.S. in caseCourt

develop juveniledecisions since as well as to1967 a code
which segmentsaddresses the theconcerns allof of
juvenile justice community. . . . While these revisions do

unduly judicial discretion, they providenot restrict do for
a specificmore legislature pronouncement as to the[sic]

juvenile justicecourse in our state.of

(Emphasis Roy, 1393, 6,added.) Senator N.H.S. JOUR. June 1979.
30,1979.1840-41, AprilSee also N.H.H.R. JOUR.

represent approachThe statutes at issue a multifaceted to a
complex problem. objectives varied,While the are numerous and

fairlythe direction and focus of the new law is clear. The
legislature clarify law, guaranteepreexistinghas acted to children

rights, encouragetheir constitutional ofand the use rehabilitative
possibleand treatment resources whenever in a manner

protection publicwith the of the interest.” To“[consistent
interpret mandatorythe word “shall” in withits sense is consistent

goals. Mullen, 703,these But see State v. 119 N.H. 406 A.2d 698
(1979).

argues interpretationThe State that a literal of “shall” would
produce illogical by nullifying purposean result thethe central of
statutes, juvenilesprovidewhich is to troubled with treatment. We
disagree. prescription mandatory juvenileThe of time limits on
adjudicatory hearings (Supp. 1979)under RSA ch. 169-B and RSA

legislative(Supp. 1979) pronouncementch. 169-D is a of a child’s
right expeditious alleged delinquencyto the resolution of his or

right process, Gault,“need for services” rooted in his to due In re
(1967), analogous right1 and387 U.S. is to an adult offender’s to a

speedy acknowledge primary goaltrial. We that the of newthe
daypunish,law is to treat and not and that the “due21/30

process” requirements arguably goal strictlydefeat this when
applied, by letting juveniles on in“out the street” who are need of

However,rehabilitation. we believe that this was intendedresult
by legislature, absurd, unjust, illogical.the and do findnot it or

parens historicallypatriaeWhile the laudable notion of has been
upon juvenile proceedingsthe rationale which our have been

based, growingathere is concern that such a has resultednotion
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receiving getshein the child worst of both worlds: “thatthe
protections nor careneither the accorded to adults the solicitous

regenerative postulatedand for Kent v.treatment children.”
States, 541, (1966). There is a realization383 555-56United U.S.

hopes juvenile proponentsthat the of court andfond and idealistic
early generations agoofreformers have not been realized.

528, (1970).Pennsylvania,McKeiver v. 403 U.S. 543-44
juvenile system high expectationsThat the fallen thehas short of

originators wayof its “in no detracts broad benefitsfrom the social
sought or from those benefits that can survive constitutional
scrutiny.” Jones, 519, (1975). purposesv.Breed 421 U.S. 529 The

procedures (Supp.and 1979)delineated in RSA ch. 169-B and RSA
(Supp. 1979)ch. paramount169-D forreflect the concern the

juvenilewelfare proceedingsof the child and desirethe to divorce
processfrom possible. prescriptionthe criminal whenever The of

mandatory timelimits, legislativehowever, concurrentalso reflects the
procedural process. history juvenileconcern for due ofThe the

system discretion,court has demonstrated that “unbridled however
benevolently motivated, frequently pooris a forsubstitute
principle procedure,”and and that in“the admonition to function a
‘parental’ relationship proceduralis not an invitation to

Gault, 1, 18,re (1967).arbitrariness.” In 387 U.S. 30
Admittedly, affording juvenilesa tension in proceduralexists

safeguards proceeding.in the context of a “treatment oriented”

flexibility informality juvenileThat the and of
proceedings by applicationare diminished the of due
process opennot processis to doubt. Due standards
inevitably produce effect,ansuch but that tells nous
more than that imposesthe Constitution burdens on the
functioning government especiallyof and of law
enforcement institutions.

Jones, 519, (1975).Breed v. 421 U.S. 535-36 isn.15 This tension
unavoidable, however, balancing prioritiesand the of within the

process primarily legislativeconstraints of due is a function. See
Duizend,generally Rector and Justice,New Directions Juvenilefor

(1978); Gilman,39 Ohio St. L. Rev. 347 Juvenile JusticeIJA/ABA
Project,Standards 57 (1977).B.U. L. Rev. 617

Setting mandatory holdingtime onlimits the of
adjudicatory hearings goalsis consistent with the of ch.RSA 169-­

(Supp. 1979)B and 1979)(Supp.RSA ch. 169-D and does not
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State, App.produce 139an unintended result. J.B.H. v. Ga.Cf.
199, mandatory).(1976) (10-day It228 time limit heldS.E.2d 189

legislation to anis our function to redraft to make it conformnot
fairly expressed languagein the of the statute.intention not

859,Manchester, (1979).City 409 1322Arnold v. 119 N.H. A.2dof
legislatureAccordingly, intended thatconclude that thewe

statutory rightjuveniles “speedya in the context ofhave a to trial”
hearing delinquency in ofadjudicatory in and “child needan both

prescribed inproceedings. that the time limitsservices” We hold
(Supp. 1979)1979)(Supp. and RSA 169-D:13 IIRSA 169-B:14 II

right requiring to forfeitthe courteffectuate a substantive
with,jurisdiction noncompliance iscompliedif unless such thenot

by juvenile,delay requested in which caseresult of a caused or the
limits. v.he will be deemed to have waived the time See State

Fraser, 117, (1980).1125411 A.2d120 N.H.
rightsonly “speedy trial”are concerned here with theWe

alleged “delinquent”juveniles or “childrenaccorded to to eitherbe
in do not decide whether the time limitationsneed of services” and

neglectedby (abusedprescribed (Supp. 1979) orRSA 169-C:15 V
right. note, however, itchildren) a We that iseffectuate similar

triggers processjuvenile’s liberty duethe interest that the need for
court,safeguards. proceedings the athe now beforeUnlike

juvenile alleged neglectedbe or under RSA ch. 169-Cto abused
libertysubject deprivation of his in(Supp. 1979) is neither to a

proceeding a criminal trial.such a manner nor to a akin to See
1979), (Supp.(Supp. 1979), (Supp.169-B:19 169-C:19 169-D:17RSA

1979).
why the court scheduled theIt is not clear from the record below

hearing clearlyadjudicatory thefor a date which exceeded
statutorily possibleprescribed Because it is that thelimits.

delayby causing requestingjuvenile or a inwaived the time limits
proceedingsproceedings, shouldthe we are unable to hold that the

proceedingsdismissed, and therefore remand for furtherbe
opinion.consistent with this

Remanded.

All concurred.


