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Hillsborough CountyProbate Court
No. 79-406

PennyIn re N.

April 22, 1980

Stodolski, brief,Manchester, by guardian adof litem forJanina
Penny N.

Concord,Soden,Sulloway, parents,of for the waivedHollis &
argument.brief and oral

question interlocutoryin transferPER The raised thisCURIAM.
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by J.,Copadis, probate jurisdictionis whether the hascourt over a
involving incompetent.case sterilization of a minor hold that itWe

does.
following byreportThe are fromfacts taken a filed the minor’s

guardian Hillsborough County Pennyad inlitem Probate Court.
N., fourteen-year-old girl, Syndrome,a fromsuffers Downs severe
psycho-motor retardation, hearing.impairedheart disease and Her
intelligence level, two-year-old, unlikely improve.that of a is to

herself,speakShe cannot or clothe and feed and she is not toilet
Finally, psychological problemstrained. she suffers from severe

aggravated beginsthat her doctors believe will be if she
menstruation.

Penny apparently parentsdoctors haveN.’s advised her that a
hysterectomy performedshould be in the near Thefuture. doctors

go forward, however,have refused to a court orderwithout
granting guardiansPenny’s permission operation.to authorize the

result, Penny’s parents petitioned HillsboroughAs a have the
County guardiansappointmentProbate Court for their as for the
purpose signing surgeryof appointeda consent form. The court an
independent guardian investigate reportad litem to and to the

guardian’s reportcourt. The recommended sterilization. Before
deciding issue,appointmentthe the court transferred without
ruling following question jurisdictional pursuantthe of law to
Supreme Court Rule 9: “Does the Probate Court have the
necessary authority appoint purposeto a Guardian for ofthe sole
signing hysterectomya medical consent for a if init is found to be
the best interest of the ward?”

formulated,question, as doesopinionIn our the transferred
appointtoprecisely There is no needfit the facts of this case.not

part:guardians. provides inPenny’s parents 463:4as her RSA

everyRights. and mother ofThe fatherParents’
guardians personjoint of theunmarried minor child are

of such child....

Furthermore, recognized that(Emphasis added.) this court has
rights relating custody of minor childrenparental and careto

naturally society prior to the State itself.in our and areoccur
713,H., (1978). It cannot beA.2dv. 118 N.H. 393 1387State Robert

duty recognize symptomsa child’sparents the todenied that have
R.,advice. Parham v. J.illness and to seek and follow medicalof

dutyproper should fall(1978). is that this442 584 ItU.S.



271

primarily parents.to long recognized usuallyThe law has that
parentslead“natural of affection tobonds act in the best interests

602; Kent,of their children.” Id. at 2 J. Commentaries on
Law BecauseAmerican 190. RSA 463:4 ourand common law

require Penny’sthe parents alreadyconclusion that are her
guardians, questionwe read the inquiretransferred to whether in

probatethis case jurisdictionthe Penny’scourt has to authorize
guardians to consent to her yes.sterilization. The isanswer

1979, legislature 464-A,In whichthe enacted RSA ch.
replaced substantiallychs. and and thisRSA 462 464 revised

guardianship provides1(c)State’s law. theRSA 464-A:25 that
guardians incapacitated persons “may give any necessaryof

approvalconsent or to enable the ward to receive medical . . .
care,” guardian may give“nobut consent for . . . .. sterilization .

procedure byapproved probateunless the is first order of the
said, guardians.Penny’s parentscourt.” As we have are her isIt

Penny “incapacitatedalso person”clear that is an within the
meaning probate court,theof statute. RSA 464-A:2 XI. The
therefore, jurisdictionhas in this case.

Though placesch. 464-A ofRSA the issue the sterilization
incapacitated persons court,of probateat ofthe door the isit silent

on applicable remains,the of questionissue Thestandards. “What
probate judgemust approvesthe do before he a sterilization?” The

Jersey Superior recentlyNew questionCourt addressed this in In
98,the Grady, Super.Matter Lee Ann N.J. 405 851170 A.2dof

(1979), factuallya generallycase similar to the one bar. Weat
approve reasoningof the of that case holdand that before a
probate may, 464-A:25, approvecourt under RSA a sterilization it

appoint independent guardianmust first an ad litem actto as
“incapacitated” ward,counsel for the opportunityfullwith to

present proofs and hearing,cross-examine witnesses. At a medical
testimony all testimonyand other relevant and records must be
presented to the court. The court must be satisfied that the ward is
“incapacitated” meaningwithin the of RSA 464-A:2 XI and suffers

“developmentala disability” meaningwithin the of RSA 171-A:2 V
applicantsand that the goodhave demonstrated their faith and

that their concern is thefor best interest of the ward.

believe, any legislativeWe in the absence of determination
contrary,to the convincing” proofthat the “clear and standard of
applyshould in “Preponderancethis kind of case. of the evidence”
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sufficiently Penny’sprotect preservingdoes not ininterest her
physical integrity. hand, “beyondOn the other a reasonable doubt”

overprotective.is That isstandard reserved for criminal cases and
liberty, see,potential e.g.,in whichsituations the result is loss of

Butler, 927, (1977);Proctor 117 A.2dv. N.H. 380 RSA 464-A:25673
1(a), permanent stigmatizing parentalor the and of one’sloss
rights, supra. inappropriateItState v. Robert H. would be in a
proceeding overridingin which the consideration is the

interest,incapacitated person’s In Leebest the Matter Annof
Grady stigmatizationsupra, libertyand in ofwhich no loss or will
result. therefore a middle courseWe take and hold that “clear and
convincing proper applied.evidence” is the standard to be See

Texas,Addington (1979).v. 441 418U.S.

procedural requirementsIf all of the above have been
followed, judgeprobate may permitwe hold that a a sterilization

making findings,specific convincingafter written from clear and
evidence, ward,incapacitatedthat it is in the best interests of the

parents’ public’s convenience,rather than for the or dothe to so.

Remanded.
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