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illegalityit clause, however,that is void. The of the does not
provisionsinvalidate the other of policy simplythe contract. The is

offendingnow if languageread as the were not there. Peerless Ins.
Vigue, 492,v.Co. 115 (1975).N.H. 345 A.2d 399 The other

provisions plaintiffnow recoveryentitle the to a under the medical
payments endorsement.

remainingThe plaintiffissue in this case is whether the can
attorneys’recover costs and (Supp. 1979).fees under RSA 491:22-b

The statute reads:

491:22-b. Attorneys’Insurance Actions: andCosts[New]
anyFees. In coverageaction to determine of an in-

policy pursuant 491:22,surance to RSA if the insured
prevails action,in such he shall receive court costs and

attorneys’reasonable fees from the insurer.

(Emphasis added.) 491:22;This case did not arise under RSA
therefore, apply.section 22-b does not partAbsent bad faith on the

insurer,of the plaintiff rightthe has no to costs and fees. Harkeem
Adams, 687,v. 117 N.H. (1977);377 A.2d 617 see Lawton v. Great

Co.,Southwest 607,Fire Ins. 118 N.H. 392 (1978).A.2d 576

Affirmed.

All concurred.
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P.A., (Randolph orally),of Manchester J. ReisBrown Nixon&
plaintiff.for the

Jordan,Rath, generalattorney (David assistantThomas W.D.
attorney general, orally), for defendant.the

BOIS, equity seekinginJ. This a bill to force the defendant tois
comply (Supp. regarding plaintiff’s1979)with 4:1RSA the tenure

alleging plaintiff’sas a state official and a violation of
grantedrights. (Contas, J.)constitutional TrialThe Court the

action,defendant’s to formotion dismiss failure to state a cause of
plaintiffs exceptions.and andreserved transferred the We affirm.

defendant, Hampshire, appointedThe as ofGovernor New the
Drugplaintiff appointingas Coordinator for inAbuse 1973. The

Drug Advisoryorder also established the Abuse Prevention
Council, beingof specifiedwhose members’ term office was as “at

pleasure expressthe of the There was no suchGovernor.”
plaintiff’s employment,limitation on the either in the executive

appointment.order or his letter of
29, 1978, plaintiff subpoenaedOn appearNovember the was to

Jury testifya knowledgebefore United States Grand to as to ofhis
alleged provided drugmisuse of federal funds to the forState

prevention. Purportedly response publicized allegationsabuse in to
impropriety, defendant, 5, 1978,of requestedthe on December the

attorney general custody plaintiffsto take of all records in the
office.

plaintiff 6,The 1978,onfiled suit December in the United States
District HampshireCourt for againstthe District of New the

others, allegingdefendant and daythat priorthe seizures of the
rightshad denied him his constitutional under color of state law.

7, 1978,On December discharged plaintiffthe defendant the as
Drug Abuse, statingCoordinator for no reasons for his dismissal.

8,Plaintiff 1978,commenced seekingthis action on December an
hearing, enjoiningimmediate an order takingthe defendant from

any affecting plaintiff’saction excepttenure in accordance with
(Supp. 1979),4:1 enjoiningRSA and an order the defendant from

obstructing plaintiffs dailythe drugconduct of the office of abuse.
The defendant’s granted 22,motion to dismiss was on December
1978.

The first plaintiffissue is hearingwhether the was toentitled a
pursuant to (Supp.RSA 4:1 1979), provides pertinentwhich in
part as follows:
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(emphasis original)Removal Public Causeof Officers for
no the state outside the state... official of of classified

discharged exceptservice or asshall be removed
provided attorney general, appointingherein .... The or

official,authority may petition governorof andsuch the
setting groundscouncil for his forth andremoval the

Upon governorpetition,ofreasons therefor. a thereceipt
secretary assignmay requestand council the of tostate

justiceto .the matter a retired ... or .. . master . . [to]
hearingconduct a in the ofaccordance with rules

superior governing reporttrials. . . The of thecourt .
justice governorpresentedor master shall be to the and

(Emphasis added.)council for their ...order.
4:1hearing pursuant to RSAto aplaintiff bases his claimThe

position as anhisof1979) upon his characterization(Supp.
abuse,drugagency, ofthe officeindependent stateemployee of an
arguesgovernor’s thenoffice. Hetheseparate and distinct from

employee, he mustclearly a classifiedhe was notbecausethat
ofmeaning “public outsidenecessarily a officialthe ofcome within

disagree.Westate classified service.”the
pursuant toOrderThe defendant issued Executive 73-5

2,pt.authority art. 41.Const.under the N.H.his constitutional
agency ofindependent thenot anThat order did establish

“designatedgovernor, expressly the of the Governor ofbut Office
agency”singleHampshire as the stateof Newthe State

drugcoordinating programs. This case isresponsible all abusefor
Comm’n,Hampshire 116 N.H.v. Personnelunlike Jeannont New

376, governor designated(1976), had thein which theA.2d 638359
agency”single toManpower “the stateAffairs asofOffice

legislaturemanpower programs, the hadand whereadminister
Manpower anAffairs asappropriated monies to the Office of

Here,entity no moniesthedistinct from the Office of Governor.
drug programs, andappropriated specifically for abusehad been

programs.governor expressly Thecontrol over thoseretainedthe
byDrug approved thenotposition for Abuse wasof Coordinator

legislature,by andlegislature, prescribed thedid not have duties
clearlyoversight.subject legislative plaintiff wasto Thewas not

meaningagency 4:1employee of RSAan of a state within thenot
Rather,1979), by analogy. he was an(Supp. in oreither fact

4:12,pursuant to RSAemployee of Office of hiredthe Governor
hearing prior toa 4:1such was not entitled to RSAand as



317

phrasetermination. We do not find the mere absence of the “shall
pleasure governor”serve at the of inthe the executive order to be

controlling.

Justices,plaintiffs upon OpinionThe reliance the 118of
582, (1978) propositionN.H. 392 A.2d 125 for the that the

Drug agencyindependentCoordinator for Abuse is an is
misplaced. only DrugThere we held that the Coordinator for

agency meaningAbuse was a state within the of RSA 17-G:4
(Supp. 1979), exemption provisionsthe of the Sunset Act. The

governor’s plainlyessence of that decision was that the office was
meaning “[ojffices agencieswithin the required by provisionsof or

Constitution,”Hampshireof the New and that the record did not
support finding druga programsthat the coordination of abuse

governor’sscopeexceeded the authority.of the constitutional To
conclude Drugtherefrom that the Coordinator for Abuse is an
independent agency (Supp. 1979)state under RSA 4:1 is neither a
necessary corollarynor a valid of that decision.

plaintiff’s allegationsThe next issue is whether the of denial of
process rightsdue were sufficient to withstand a motion to

dismiss.

plaintiffThe propertyconcedes that there is no interest in
public employment automatically triggers rightthat hearinga to a
prior to Comm’n,termination. See Colburn v. Personnel 118 N.H.
60, (1978); Wood,382 A.2d Bishop907 (1976);v. 426 U.S. 341

Roth,RegentsBoard (1972). argues,v. 408 however,U.S. 564 Heof
hearingthat requireda is allegationwhen there has been an of a

speech,violation of freedom of or when there has been an
allegation of dissemination reports byof false the defendant
surrounding employee’sthat dismissal. We do not address these
arguments, plaintiffas the allegationshas not uponmade those

argumentswhich premised.his Furthermore,are we find the
allegations plaintiff pleadthat the indid fact to be insufficient to

requiringmake hearingout a claim a processunder the due clause
of the 14th amendment.

plaintiff’s petitionThe alleges that the defendant “made
allegations improprietyof wrongdoing againstand the Plaintiff
. . reported. and . . allegations. media,”said to various news but

allegedoes not reportsthat those were false. The United States
Supreme problemCourt addressed this in Velger,Codd v. 429 U.S.
624, (1977),627-28 and stated therein:
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employeehearing required where a nontenured[T]he
stigmatized tocourse of a decisionin thehas been

solely provide theemployment “toisterminate his
does notopportunity his name.” If heperson an to clear

inchallenge the materialtruth ofthe substantial
achievingofhearing promisequestion, would afford ano

Only employer creates and. . if thefor him. .that result
impressiondefamatory abouta anddisseminates false

is suchemployee his terminationin connection withthe
hearing added.)required. (Emphasisa

allegesplaintiffs petition also that “the aforementionedThe
contrary law,toareof the Defendantactions and inactions

civil andretaliatory, in of the Plaintiffsin bad faith and violation
maylanguage, although it broadrights.” beThisconstitutional

speech,allege of andto a of freedomsweeping,and fails violation
requiring a duea claimon its face to make outis also insufficient

allegation plaintiffhearing. the wasprocess an thatNor was there
partydischarged solely politicalof beliefs orbecause his

Finkel, (1980).affiliations. See Branti v. 100 S. Ct. 1287

languageAccordingly, upon reviewing specific andthe used
whole, saycomplaintconsidering we cannot that the courtthe as a

granting for failure toerred in the defendant’s motion to dismiss
plaintiff not seek toa of action. We note that the didstate cause

though generalcomplaint, rule in ishis even the this Stateamend
of apleadingsof to cure defectsto allow liberal amendment

514:8, City:9; Realty,technical nature. RSA V.H.S. Inc. v.See of
781,Rochester, 778, 317, (1978).319118 N.H. 394 A.2d

firingfinally arguesplaintiff his was unlawfulthatThe
130,Monge Company, 114 N.H. 316 A.2dunder v. Beebe Rubber

by majority(1974), bad faith. The of549 because it was motivated
employmentof atcourt held in that case that a terminationthis

by faith or malice or based onwill that is motivated bad
system or theis in the best interest of the economicretaliation not

good employment contract.public breach of theand constitutes a
alleged133, Although plaintiff here hasId. at 316 A.2d at 551. the

defendant,byretaliatory we find hisand bad faith conduct the
Monge Monge inupon misplaced. involved an actionreliance

damages private employmentassumpsit for of ato recover breach
Here, allegeplaintiff ofnot even the existencecontract. the does
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employment contract, damagesan or hethat suffered as a result of
a by Furthermore,breach of asuch contract the defendant. the
plaintiff public privatewas a employee.and anot wasHe a

governor’s 4:12;ofmember the staff hired under RSA he served at
pleasure governorthe subjectof the byand was to removal the

governor Thomson, 453,without cause. Bennett v. 116 N.H. 363Cf.
(1976), dismissed,A.2d appeal187 (1977) (employee429 1082U.S.

byhired under RSA 4:1 removed Governor and forCouncil “the
good department”of the publicwhere his insubordinate remarks

impair employee’swere deemed to effectiveness).
We therefore affirm the trial court’s decree.

concluding,In anywe observe that claims which the
plaintiff might positionhave tohad the he held as Coordinator for
Drug Abuse by Hughwere rendered moot Governor J. Gallen’s

79-1,Executive Order positionwhich abolished that Drugand the
AdvisoryAbuse January 5,Prevention Council on 1979.

Affirmed.

King, JJ., sit;DOUGLASand did not the others concurred.
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