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McDermott, Hampton (Wilfred Sanders,Sanders Jr.,& of L.
orally), plaintiff.for the

Hall, Morse, Gallagher Anderson, (Charles& of Concord T.
Gallagher orally), for the defendant.

presents First,PER CURIAM. This case four issues. whether 93
Clearing House, (hereinafter 93)Inc. is to aentitled commission
for services rendered in the sale of Khoury’sthe defendant Amin

Second, grantedhouse. awhether new trial should be to reconsider
damagesevidence to stemmingrelevant the ofdetermination from

alleged project. Third,cost overruns on a construction whether the
admitting allegedly prejudicialmaster erred in and irrelevant

testimony support finding bindingat trial to the aof contract
parties regardingbetween Fourth,the the sale of condominiums.

correctlywhether interpreted languagethe master the of a
agreement.remedies clause contained in a lease The first issue

Khouryinvolves 93 and the defendant Amin as an individual. The
pit against Khouryother three issues doing93 Amin and others

Campton Realtybusiness as (hereinafter Campton).Associates
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(Walter Hinkley, Esq.)a D.The case was heard before Master
requestplaintifffound the and denied the defendants’ forwho for

Johnson, J., approvinga thea new trial. entered decree master's
and,reserved the defendants’recommendations and transferred

exceptions.
issue, Khouryregard arguesto the first Amin that theWith

awarding formaster in a commission to 93 services renderederred
findings.procuringin the sale of his house. We remand for further

engaged in asThe master found that 93 was business a
builder,developer capacitiesin those was interested inand and

selling buildingin aslots and homes. also on occasion acted a93
agent. Khoury’sestate It had Amin Afterreal built residence. the

Khoury Indurskycompleted,been ahouse had man named talked
Mullen, representative, buyingto Thomas a about a lot and93

building a thathome. He asked Mr. Mullen to show him homes 93
company’salready ofbuilt so he could have some idea thehad

Khouryworkmanship. Mr. if he show hisMr. Mullen asked could
Indursky work,example andhouse to as an of 93’s Mr.Mr.

Khoury agreed. Indursky Khourysaw the house heWhen Mr.
Khouryinquired was withwhether it for sale. 93 checked Mr. and

might Thereafter,that the house be forwas advised sale.
negotiations conducted, largely Indurskywere between Messrs.

Khoury, Indursky purchasing Khouryresulted in Mr. theand that
$202,000.house for

wasThe found that 93 not entitled to the standardmaster
it did as a withinbroker’s commission because not act broker the

usually distinguishedaccepted meaning of the term. The master
Khouryrole sale of from that of a broker93’s in the the house

following findings: impetusspecific thebased on The for salethe
seller,buyer than no feecame from the rather the set everwas.

by agreed by Khoury prior to sale ofstated or to Mr. the the93
house, closing any at93 did not attend the or claim broker’s fee the

closing, negotiations mainly directlyof andtime were conducted
view,buyerthe and the seller. In the master’sbetween 93’s

=$202,000 $12,120)X “more than(6%claimed was6% commission
were He therefore recommended an award of93's services worth.”

$3,500. does conform to the law.This result not

anyinquiry casefirst in real estate commission isThe
agency agreement. Ifwhether the seller and the broker had an

none, Sibley,was the v.there broker cannot recover. Richardson
377, agency relationship(1958).101 N.H. 143 A.2d 414 An exists
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agentonly givesthe seller the some manifestation that thewhen
mayagent agenton his toact behalf and the consents do so. Id.

fact,written; mayThe in itmanifestation and need not beconsent
implied parties’be or offrom the conduct other evidence intent. 3

Am. AgencyJur. 2d (1962); Sibley supra.17 Insee Richardson v.§
case, conflicting relatingpresentthe there was evidence to the

agency relationshipexistence of an theand master could
reasonably party.have found for either remand forWe such a
finding.

If the remand,master agency questionfinds on ofthe the
rightamount of the commission haswill arise. A broker a to his

procures willingif buyer.commission he a and able Richardson v.
supra.Sibley procuresA broker ifa customer he informs him of

propertythe and Kopkaleads him to the seller. Real Estate Inc. v.
547,MacLeod, (1979).119 N.H. 404 A.2d 298 It seems clear in this

“procured” Indursky.case that 93 Mr. It makes no difference that
buyerthe dispositiveinitiated the sale. Nor is it that 93 did not

closingattend Khourythe and Indurskythat Messrs. and
negotiated the Read,sale without assistance from 93. DiMarzio v.

925,118 (1978).N.H. 395 case,A.2d 1253 When as in this the
amount agreedof the upon, agentcommission was not the is
entitled theto reasonable worth of his 3services. Am. 2dJur.
Agency (1962); Embrey,248 see§ Stanton v. (1876).93 548U.S. In

view,our lightthis should be determined in the of what others
paidwere at the time and in that area for similar services. 3 Am.

AgencyJur. 2d (1962).248 There was in§ evidence this case that
the standard infee the area selling price.was 6% of the We
remand to finding regardingthe master for a the existence of an
agency and,relationship, one,in the event that he finds for a

agent’sredetermination of the compensation.
remainingThe issues arise from transactions between 93 and

Campton Realty Associates. The first of these stems from a
by agreedcontract which 93 to buildingbuild a store and an office

Campton.for price $350,000. trial,The fixed was CamptonAt
alleged that 93’s cost spendoverruns considerablycaused it to

$350,000more than completedfor project.the attemptingIn to
prove overruns, Camptonthe offered a series of five exhibits
consisting checks,of ledger sheet,invoices and purportinga all to
represent money Campton paid 93,that to its subcontractors and
materialmen. $416,115.86.These exhibits totaled The master’s

findings fact,narrative of printed case,in the reserved indicate



350

onlytogether inof the five exhibits histhat he twoadded
FindingCampton’s project-related expenses. thisderivation of

damages.$350,000, Camptondid not awardtotal to be less than he
considering onlyerred inCampton that the masternow contends

denyingofferings ain its motion for new trial.two its five andof
disagree.We

reviewing damage awards, theIn viewsthis court
party.light, prevailingto Danain favorable theevidence the most

545, (1978).Keller, 878v. 118 N.H. 391 A.2dA. &Wein Sons
Further, not to believe even uncontrovertedthe is boundfactfinder

Woollett, 202, (1962); seeCragin 104 182 A.2d 457v. N.H.evidence.
149, theRullo, (1980). caseIn this120 N.H. 412 A.2d 1009State v.

checks, (L) (M),together packets andof exhibitsadded twomaster
witness,through Richardinto the defendant’sentered evidence

sheet, putledger also intoKhoury. not in aThe did addmaster
Khoury, put inthrough other checksRichard and twoevidence

witness, Cargill. The exhibitsthrough plaintiff’sthe William
through witnesses.in differentdiffered kind and were offered

one kind of evidenceApparently determined thatthe master
Khoury),through (Richard was(checks), entered one witness

the rest of theon issue of cost overruns and thatcredible the
Weighing propera ofevidence is functionwas not. theevidence

Carr,generally v. 78will not review it. Hillthe and wefactfinder
position458, is(1917). trier of fact in the best101 A. 525 TheN.H.

credibility ofpersuasiveness and theto the of evidencemeasure
Inc., 493,Betley 118 N.H.witnesses. Kierstead v. Chevrolet-Buick

497, 429, case,(1978). this we defer to the master’sA.2d 432 In389
judgment. Id.

argues admittingCampton the erred innext that master
wherebytestimony on issue whether a contract existedcertain the

agreed pricepart purchaseofCampton to assume debts as the93’s
Testimony Campton’sfor sale related tothe of condominiums.

payments Campton contendsto certain of 93’s lien creditors. that
testimony prejudicial. disagree.the was both and Weirrelevant

agreement andwas at trial of both a draft aThere evidence
signed by settingCampton’s forth ofletter the terms thecounsel

agreement. Testimony Campton’s payingin ofof conduct certain
Campton’s understanding93’s creditors was admissible to indicate

agreement byof the and its to be bound its terms.intention
119, (1967).Corp.,v. A.2d 183 ThisGriswold Heat 108 N.H. 229
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findingsupportsufficient to a of a contract between thewas
parties.

Finally, incorrectlyCampton asserts that the master
1974,interpreted agreement parties.a the Inlease between 93

By terms,premises Campton.leased certain itsrestaurant from
31, 14, 1977,the lease was to onterminate 1979. On JuneMarch

pay months, Campton93 toafter had failed rent for two locked the
keys Khouryrestaurant and thedelivered to the sheriff. Richard

shortly changed puttestified that thereafter he the andlocks
equipment storage.certain and in Thefoodstuffs “remedies”

partofsection the reads inlease as follows:

may12.2 . anyRemedies. . . Lessor at time [after default]

(a) right possessionTerminate Lessee’s to theof
by anyPremises lawful inmeans ... such event Lessor

damagesshall be entitled to recover from allLessee
by byincurred Lessor reason of Lessee’s default

including, to, recoveringbut not limited the ofcost
possession expenses reletting. .. .of . . reasonable
attorney’s byfees . . . the atworth the time of award the

bycourt ... the amount unpaidwhich the rent theof for
balance the term the time such award exceedsof after of
the periodamount such rental loss for the same thatof

proves reasonablyLessee could be avoided....

(b) rightMaintain possession.Lessee’s to ... In such
event Lessor shall be entitled ... to recover the rent as it

duecomes hereunder.

(Emphasis added.) finding changeBased on a that the of locks and
propertythe ofremoval 93’s rightconstituted a denial of 93’s to

possession the master 12.2(a) applied.found that section He also
found that the lessee questionoffered no evidence on the whether

partsome of the rental loss becould avoided. The master therefore
Campton unpaidawarded the precedingrent for the two months

Campion’s retaking unpaidas period datingwell as rents for the
the projectedfrom time of the court’s award to endthe of the

anylease. He declined to unpaidaward periodrents for the
retakingbetween the and Camptonthe date of the award. now

argues that this determination was the result of an erroneous
interpretation disagree.of the lease. We
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duringrequire pay periodTo 93 to rent for a which it was
precluded undulyoccupying premisesfrom the would be harsh.

especially light 12.2(b),This is so in of whichsection allows
recovery ifunpaid after breach the lessor theof rents maintains

right possession. language 12.2(a)lessee's to The of sections and
.2(b), together, Campton’sread convinces us that maintenance of

right recoverypossession preconditionto93’s was a to of rents for
period subsequentthe between the breach and the award. See

313,College, (1978).Bellak v. Franconia 118 N.H. 386 A.2d 1266

Remanded.
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