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Merrimack
No. 79-327

Emil A. Hanslin

v.

Edwin H. Keith

May 12, 1980

McSwiney, Semple Bowers,Jones & Jr.,and Robert E. of
Concord, by plaintiff.brief thefor
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Hall, Morse, Gallagher Anderson, Concord, by& of brief for the
defendant.

Hanslin,plaintiff-grantor, Emil A. seeksPER TheCURIAM.
specific in a deed and aperformance of a covenant contained
purchase-and-sale agreement and the defendant-between Hanslin
grantee, Edwin H. Keith.

architecture,Hanslin, expertapproached in land andanKeith
The is9 there was an old barn. lotoffered to sell him lot on which
Hanslin,by inin a owned Keith New London.situated subdivision

however, buying aexpressed the lot while it wasconcern about
part existing planof an of the Keith subdivision.

negotiations, agreedpart was Hanslin wouldAs of their it that
redesign satisfactory manner and thatthe in a moresubdivision

newlypurchase partit thelot 9 when became a ofHanslin would
plandesigned redesigned across thehad two linessubdivision. The

“open space buffer” and at anotherentire markedsubdivision
point it 50 in width. This bufferan that was feetwith indication

width,zone, plan separationa between50 feet in constituted on the
by adjoining lots frompurchasedbe and itsLot No. 9 to Hanslin

marked “Zoned forstripentire of land to their souththe
plan in thewas recordedUse.” The subdivisionCommercial

$15,000agreed payregistry wouldof It was that Hanslindeeds.
for Lot No. 9.

only seweragetoIn order to Hanslin obtain the availableallow
permit agreeddevelopment, parties that Keiththe the furtherfor

$15,000.convey Hanslintract to Hanslin forwould the entire
reconvey lot 9 forexceptingwould then the subdivision to Keith

The deed from Hanslinconsideration of one dollar. This was done.
Keith, followinghowever, reads ascontained the covenant thatto

follows:

byagrees acceptance of deedthe thisGrantee further
planopen space as saidthat the buffer area shown on [a

plat property Keithof the of the of Edwin H.subdivision
CountyJuly 13, 1971, indated recorded said Merrimack

conveyedRegistry ofof will be to an associationDeeds]
planonowners of lots as shown said or the New London

hedgeCommission, placethat he will aConservation and
alongexpenserow his area for visual andat said buffer

protection of lot in the subdivision.aural said owners

J.)(Contas,The appealissue on Courtthis is whether the Trial



363

lengthfailing hedgerow ofin to the to the wholeerred order run
platopen space onthe buffer area as on the subdivisionshown

and referred to inrecord the deed.
dealing legalnote withWe at the outset that we are a covenant

parties equitablebetween two and not an thatwith servitude
general developmentfrom a and binds anresults scheme of owner

acquired thewho land with of a restriction onnotice it. See
379, 382,Gordon,Corp.Nashua Garden v. 118 N.H. 386 A.2d

1278, (1978); 356,1280 Pope,v. A.2d115 N.H. 341 782Traficante
(1975).

contract,legalIn the case of such a written the “court
will in the first if ainstance determine the written contract is

integration agreement.”complete parties’of the v.MacLeod Chalet
Int’l., 243,Inc., 238, 205,119 (1979).N.H. 401Susse A.2d 209 The

meaning ultimatelyof bythe contract is to be this court.decided
Thomas, 598, 602, 115,v. (1979);Thiem 119 N.H. 406 A.2d 117

Murray Peabody, 319, 324, 855,v. (1965).106 211 A.2d InN.H. 859
doing, properly byso this court can use facts found trialthe court

any ambiguity mayto supra.resolve that exist. Thiem v. Thomas
following finding:The trial court made the consideration“[T]he

paid byto be to Emil A. Keith hisHanslin Edwin H. for services
redesigningas a land inarchitect the subdivision was Edwin H.

promise plant hedgerowto alongKeith’s a the entire area marked
‘open space design by Hanslin,buffer’ on the submitted which

(Emphasisbuffer zone added.)is 50 feet in courtwidth.” The trial
part designalso found itthat was an essential of Hanslin’s athat

hedgerow heightof depth plantedsufficient and be “so toas
completely separate the arearesidential from the commercial area
for purposes.”all visual and aural It further found that Hanslin

$100,000built a home 1971,on lot 9 aat cost in excess of in in
upon promise plant appropriate hedgerowreliance Keith’s to the

in design Finally,accordance with purposes.Hanslin’s the court
that “a offound as result Keith’s ofbreach in notcovenant

planting agreed-upon hedgerowthe the view from Hanslin’s house
byhas been and uglycontinues to be marred the view and noise

by existingoccasioned the commercial district.”
court, havingThe trial found thethat defendant has breached

deed,the covenant in the hedgerowordered Keith to have a
planted in previouslyplanaccordance with a inintroduced

Althoughevidence. promisedthe trial foundcourt that Keith to
plant hedgerow alonga open area,the spaceentire buffer it
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southeasterlyhedgerow theto run toimproperly theordered
running along open-spacethe entirelot instead ofcorner of 7

byagreed uponby plan"required andthe Hanslinbuffer area as
hedgerow for thatample evidence that aparties. There wasthe

protection”necessary and auralfor the “visualentire distance was
required by in the deed.property covenanttheof Hanslin’s

isspecific performancegranting ofIt true that theis
477, (1977).Palmer, A.2d 661discretionary. 374Tuttle v. 117 N.H.

judicialappealHowever, judge’s an toappeal a discretion is“an to
to,exercised, oppositioninnotmust beconscience. The discretion

.” R.with, principles of law. . .establishedbut in accordance
Courts, (1935).Bowers, 11of Trial §Judicial Discretion

wellin with“a discretion consonancediscretion meansSound
arbitrary, vaguelaw,principles one that is neitherofestablished

881,203, 222,Tune, 89198 A.2dv. 13 N.J.nor fanciful.” State
684, (1978);A.2d 51(1953); King, 118 394see Emerson v. N.H.

Chute, 676, (1977). fact thatThe377 A.2d 890v. 117 N.H.Chute
alonghedgerow theathe cost to erectthe trial court found that

$1,500 toin 1971length had risen fromof the buffer zoneentire
groundhearing to$4,000 constitute a lawfulat the time of does not
parties ifthedeny specific performance of the contract between

Kingbydelay himself. Emerson v.caused defendantthe was the
supra.

the real estateproperly found and ruled thatThe trial court
alonghedgerowrequired runparties tothe thecontract between

Furthermore, thatthe record revealsopen-space buffer.the entire
refusing granttosignificant equitable reasons for“nothere are

thereby todefendant Keithspecific performance,” orderand
between thehedgerow the contractin accordance withextend the

to thedecreeparties. supra. The trial court’sv. ChuteChute
substitution, hedgerow to becontrary we order theaside. Inis set

Hanslin-designedplan theplanted the recorded ofas shown on
Keith subdivision.

ordered.So


