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GRIMES, interlocutory appeal is whetherC.J. The issue in this
againstplaintiffs of thea cause actionthe can maintain direct

theyby I. holdinsurer of RSA 268:16 We thatdefendant virtue
cannot.

10, 1974,Januaryundisputed. theof OnThe facts this case are
Henry Burke, operatorplaintiff, was of an automobileA. the

London, Hampshire, anin within an Newinvolved accident New
by Royoperated London. Mr. Londonautomobile owned and M.

392,Perreault,January 24, v. 118 N.H.died on 1974. LondonSee
collision, was an(1978). At time of the there387 A.2d 342 the

liability policy London and theautomobile in effect between Mr.
defendant, Company (hereinafter theFireman’s Fund Insurance

29, 1974,January wereinsurer). ofOn Letters Administration
CountyRoy byin theissued the estate of M. London Merrimack

however, plaintiffs madeundisputed,is that theProbate Court. It
against withof in accordanceno claim the administrator the estate

RSA ch. 556.
13, 1979,By February plaintiffsthewrit of summons dated

brought against response,In thea direct action the insurer.
grounds, alia, therethe inter thatinsurer moved to dismiss on

statutory for action. The Trialexisted no or contractual basis the
motion, ruling(DiClerico, J.) that aCourt thedenied insurer’s

against by virtue of RSAdirect cause of action an insurer exists
ruling arguing theappeals thatI. The insurer this268:16

directlyplaintiffs may proceed against it Iunder RSA 268:16not
insured,obtaining against nowjudgmentwithout first a the

by agree.barred RSA ch. 556. We
requiredPurporting provisions vehicleto establish for motor

liability policies, provides:IRSA 268:16
any company a vehicleliability under motorThe of

orliability policy whenever lossshall become absolute
occurs,damage by policysaidcovered and the
judgment forby of suchthe insured a finalsatisfaction

precedentdamage be a to theor shall not conditionloss
paymentduty company onright of to makeor the

damage. agreement betweenof loss Noaccount said or
company insured hasand the insured after thethe

bydamageliability theloss or coveredincurred for
liabilitycompany’s tooperate defeat thepolicy shall to

damage.pay orfor such loss

(Emphasis added.) Relying emphasizedon the language, the
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coverageplaintiffs imposes uponassert that the statute absolute
they may againstproceed, bythe insurer and that a direct action

insurer, obligation.to enforce thatthe We have never accorded
sweeping languagesuch a effect to the of I.RSA 268:16

arises,indemnityduty theprovidethe insurer’s toBefore
judiciallyliabilityplaintiff of the insuredmust first have the
Inc., 112imposed. v. Serv.Mut. Ins. Co.Merchants Transformer

617,360, (1972); Boynton, 113 N.H.A.2d 112 see v.N.H. 298 Forbes
129,623, (1973). corresponds with thea view313 A.2d 133 Such

recoverylanguage final“[u]pon of aof 268:16 thefurther RSA I:
was,judgment against judgment atany person if debtor... the

against liabilityaction, protectedthe accrual of the cause of
judgment to have the. the creditor shall be entitledtherefor . .

judgment.”money applied of theinsurance to the satisfaction
liability,judicial insured’s theAbsent such a determination of the

injured may directly againstparty proceed insurer.not the

“The word ‘absolute’ . . . means that there shall be no
liabilitydefenses to the of upon anythe insurer based statement

bymade the insured or on upon any exclusions,his behalf or
conditions, languageterms or policy.”contained in the Farm

Martin,Bureau 196, 200,Ins. Co. v. 823,97 N.H. 84 A.2d 826
(1951). case,In an earlier we observed that unqualifiedact is“[t]he

provisionin its that conduct avoidingthe insured policythe as toof
him shall not avoid it as to those to whom he is under insured
liability.” Co.,Bosse v. 440, 443,Insurance 715,88 N.H. 190 A.2d

(1937) (emphasis717 added).

plaintiffs’ argumentThe that RSA ch. 268 in effect makes
liability policiesautomobile equivalent surety agreementsthe of is

clearly erroneous. regulatesRSA ch. policies268 providing
“indemnity protectionfor or to againstthe byinsured . . . loss
reason liabilityof pay damagesthe to to others . . . .” RSA 268:1

(emphasisVII added). forty yearsMore ago,than this court
planobserved that of the act“[t]he to indemnity[is] to thefurnish

insured protectionand to those to maywhom he become liable. . . .”
Co.,Bosse v. 440,Insurance 443, 715,88 N.H. 190 A. (1937)717

(emphasis added). recently,More we noted that RSA ch. 268
“requires that an liability policyautomobile issued in this State

provideshall indemnity to againstthe negligentinsured operation
of the insured vehicle.” Peerless Vigue,Ins. Co. v. 492,115 N.H.
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a494, added). Absent399, (emphasis(1975)345 A.2d 400
right indemnity.insured,against no tojudgment there isthe

above, commenced anplaintiffs at no timethe haveAs we noted
provides thatagainst 556:11estate. RSAthe decedent’saction

brought against the estatemust bebarredactions not otherwise
v.Perutsakosyears death of the decedent. Seetwo of thewithin

parties51, as the(1966). InasmuchTarmey, A.2d 177N.H. 217107
Roybrought against M,estate oftheaction wasconcede that no

limit, plaintiffs’ is nowstatutory suitthewithin theLondon
78, (1951).Pouliot, A.2d 305E.g., 97 N.H. 81barred. Dubois v.

result, arguing limitationthat theplaintiffs thisThe attack
years of therequiring suit within twocontained in RSA 556:11

theequal protection clause ofviolates thedeath of the decedent
15,Preston, 115 N.H. 332v.fourteenth amendment. See Belkner

negligentbyOrdinarily, persons injured the(1975).A.2d 168
highwaysHampshire haveuponoperation of motor-vehicles New

By of RSAyears virtuein to institute suit. RSA 508:4.six which
tortfeasor, period inhowever, their556:11, upon of thethe death

argue thisbring may plaintiffs thatreduced. Thewhich to suit be
similarlypersonsimpermissible distinction betweenconstitutes an

agree.do notsituated. We

case, “proceduraltheobserved in the BelknerAs we
in civil matters doesto the courtsof a citizen’s access[limitation]

justifycompellingrequire interest tothe furnish anot that State
provides18, A.2d at RSA 556:11its actions.” 115 at 332 171.N.H.

atotherwise abatedof actions that would havefor the survival
87,Brusseau, (1956).A.2d100 N.H. 119 703common law. Hall v.

broughtmayHowever, in which such actions beit limits the time
See, e.g., v.expedite estates. Heathin the administration oforder to

Cleveland, 451, (1963);488 54 C.J.S.189 A.2d104 N.H.
statutory pro­(1948). the246 UnlikeActions §Limitations of

Belkner, toaffordeddifference in timein theconsideredvision
bring relation to aagainst estate a rationalsuit a decedent’s bears

19,statutory goal. at Theat 332 A.2d 171.reasonable 115 N.H.
challenge fail.equal protection must thereforeplaintiffs’

Accordingly, is reversed.the decision of the trial court

Reversed.

concurred.All


