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requirementthis publicwould not anyadvance inthe interest
degree imposebut oppressivewould an and unreasonable burden

plaintiffs.on the circumstances,theseUnder the trial court
properly applicationfound the plaintiffsof the ordinance to to be

Sons,invalid. 480,Grossman & Gilford,Inc. v. Town 118 N.H.of
(1978); Metzger387 A.2d Brentwood,1178 497,v. Town 117 N.H.of

(1977).374 A.2d 954

Affirmed.

KING,J., sit;did not the others concurred.
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Winer, (Robert PillsburyPillsbury,Lynch, of Nashua W.&
orally), plaintiff.for the

Senn, Nashua, by orally, for thebrief andofRobert G.
defendants.

King, of theappeal from a recommendationJ. This is an
Superior(Charles Gallagher, Esq.) decree of theT. and aMaster

denying a fraudulent(Mullavey, J.) petitiona to set asideCourt
defendant,defendant, George Vining,conveyance by K. to Judith

family byjointlyVining, a home deedof his interest in owned
findingsMay 1, uphold and affirm thethe master’sdated 1973. We

decree.court’s
wife, Judith,defendants, ViningGeorge hisK. andThe

1972, George thepurchased decided to entera home in 1966. In
Realtyincorporatedand later Seanreal estate business

Galt, Realty, engaged theCorporation. principalJohn a of Sean
ofcorporation in business in the summer 1973the construction

partner’sknowledge. GeorgeGeorge’s learned of hisAfterwithout
organizationactivities, as GGeorge an known &and formedGalt
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operateV Construction to the construction business. This
enterprise large money, including moneylost amounts of advanced
by Realty. plaintiff, Jenney, signedSean The Richard W. a note on

7, 1974,February defendant,as Georgean accommodation to the
Vining, Galt, attempt carryand to John in an to the business
through completion unprofitableto the of an contract.

George discharged February 21,was bankruptcyin on 1975. The
plaintiff liability $15,000 plussettled his on the note for interest
and George’snow seeks to retrieve interest in a home which hadhe

jointly wife,held Georgewith conveyedhis Judith. had that
May,interest plaintiffto Judith in 1973. The seeks relief under the

provisions of conveyances act,the fraudulent RSA ch. 545.
plaintiffThe George’s conveyanceclaims May,that to inJudith

1973 was made without fair consideration and that it rendered
George insolvent, thereby making the transaction fraudulent under

providesRSA 545:4. “conveyance byRSA 545:4 that a made a...
person therebywho oris will be rendered insolvent is fraudulent

obligation.. . if . .. the is incurred awithout fair consideration.”
plaintiffThe contends that the finding Georgeerredmaster in that

was conveyedsolvent at the jointtime he his interest to his wife on
1,May 1973.

A master’s determinations will not be overturned unless
they unsupported byare the evidence or erroneous as a ofmatter

Hale,law. v. 813,Zuk 114 (1974).N.H. 330 A.2d 448 The function
of this court is to determine awhether reasonable man could have
reached the same decision as the onmaster the ofbasis the

Sargent Dane,evidence before him. Lake Association v. 118 N.H.
720, 393 (1978).A.2d 559

Although assets,significantly George’sthe transfer reduced
isthere evidence in the record that he was not insolvent at the

conveyed joint hand,hetime his He had cash oninterest. $200
joint checkingaccess to a account to which his wife contributed

earnings, $3,000her owned accounts of otherreceivable and sums
by accounting addition,owed clients of his business. In there was

testimony Realty Corporation experienced improvedthat Sean
$2,024revenue profitafter March a of1973 and earned thein

May, Althoughmonth of is1973. there scant evidence of liabilities
maturing May,in from1973 which the master could make the

outweighed assets,determination whether debts the record does
accordingpaiddisclose that the debts were to their terms until
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therefore,conclude,part that there wasof We“the latter 1973.”
Georgefinding that wassupport the master’sevidence tosufficient

conveyance.before and after thesolvent
Georgeplaintiff the to leftThe next claims transfer Judiththat

unreasonably capital for the businessproperty smallwith that was
engage,engaged in he to andor which was aboutin which he was

Thisthereby RSA 545:5.the transfer fraudulent underrendered
provision provides that:

consideration,conveyance whenEvery fairmade without
engaged engage inmaking toperson is or is aboutthe it

propertyor for which thea business transaction
conveyance is anremaining after thein his hands

unreasonably capital, tois fraudulent as creditorssmall
during thepersons who become creditorsand as to other

transaction,or withoutcontinuance of such business
regard to his intent.actual

George capitalargues with which toplaintiff that had noThe
any acquiring capital,business, prospect of andhis norconduct

in house.asset was the interest thethat the defendant’s sole
bymaster, Georgehowever, thethat was not leftThe concluded

unreasonably enterprisescapital thesmall fortransfer with an
engagedengaged being in. Thecontemplatedin orthat he was

measuring adequacy ofplaintiff the erred in theclaims master
1973,May 1,capital by George immediately theheld after

requirements Realtyconveyance against ofreasonable Seanthe
during January through SeptemberperiodCorporation the 1973

Company1973, against Inc. with&rather than G V Construction
Septemberinwhich he first became involved 1973.

unreasonably capital meaningWhat is small within the of
enterprisedepends in whichon the nature of the one isRSA 545:5

816,Hale,engaged. at at 451. Such av. 114 N.H. 330 A.2dZuk
by entirelycomparing anbedetermination cannot determined

business, which, master found on thedifferent the existence of the
evidence, contemplationnot in or existence at the time ofwas

following Mayconveyance. findingmaster’s that theWe affirm the
capitalized.transfer, Realty Corporation adequatelywas1973 Sean

corporation’s due tothe demise was notEvidence indicates that
undercapitalization problem developed with Gbut to a that later &

reasons, plaintiff’sCompany Inc. For these theV Construction
also fails.claim that the transfer was fraudulent
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Lastly, plaintiffthe thatclaims the defendants made the
delay presenthinder,transfer with actual intent to and defraud

thereby renderingcreditors,and future the transfer fraudulent
evidence,however,onunder RSA 545:7.The master found thatthe

George conveyedhis tointerest accommodateJudith’s demand that
property protected.her interest be The master thatfound “strains”

marriage “they create ain the in do notfact and that whileexisted
they bearingtransfer,fair consideration for the ondo have a the

making theyindefendant’s motives the transfer and cast doubt
that the defendant’smotiveswere” fraudulent.

byupon plaintiff clear,It is incumbent the to show
convincing and direct evidence the existence of fraud or actual

Hoyt Horst, 380,fraudulent intent. v. 105 201N.H. A.2d 118
(1964);Ibey Ibey, (1945). plaintiff434,v. 93 N.H. A.2d43 157 The

prove George Viningmust therefore that had an actual intent to
making subject conveyance.hinder creditors when the Based on

plaintiffevidence,the the master concluded that the had not
provingsustained the burden of that the transfer was made with

delayhinder,actual intent to and defraud creditors. We hold that
supportwasthere sufficient evidence on the record to the master’s

finding plaintiff proof.that the had not sustained his burden of

Affirmed.
BROCK,J., sit;did not the others concurred.
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