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Garabedian,remanded the case to the trial court. Riccardi v. 118
(1978).191,N.H. 384A.2d 788

plaintiffscase,In that the trial court denied motion for a
required proceedcontinuance and him to with a trial without the

questionofbenefit counsel. When the arose whether that denial
plaintiffdiscretion,anwas abuse of we indicated that the

appeared to make out a reasonable case for a continuance. At that
time, however, we declined to order a new trial because we were

ofunaware what facts were submitted to the trial court on that
record,issue. Id. We now have the benefit of the entire which

supportdiscloses the facts that were submitted to the trial court in
subsequentof the motion for andcontinuance the motion for new

Having plaintifftrial. reviewed that record we conclude that the
affidavit,has established the facts set forth in his which we

previously indicated made out a reasonable case for a continuance
a newand trial. Id.

opinionWe are of the that the trial court’s denial of the
plaintiff’s lightmotion, inviewed the of our discussion in Riccardi

requires granting plaintiffsupra,v. Garabedian that an order the
a new trial be entered.

So ordered.
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Hilliard, (Russell orally),ofDunn & Concord F. Hilliard for the
plaintiffs.

Holland, Donovan, Welch, (RobertBeckett of Exeter& B.
orally), for the defendant Perkins.Donovan

BOIS, defendant, Perkins, appealsJ. The Fletcher from an
judgmentadverse in an action to recover the value of timber

damagesplaintiffs’removed from asthe land as well other caused
Morse,by trespass. (Mayland Esq.)the The foundMaster H. the

$1,500value of the trees taken to be and recommended that a
$7,500 statutory penaltyverdict be entered for based on the

prescribed by (Supp. 1979).RSA 539:1 He further recommended
compensatory damages trespassthat for inthe be awarded the

$2,500. seasonablyof exceptedamount The defendant to various
findings rulings; questions therebyand all of law raised were

J.,by Mullavey, approvedreserved and transferred who the
report.master’s We affirm.

principal presented supportsThe issue is whether the evidence
finding “wilfully unlawfully”the master’s that Perkins and cut

away (Supp.and carried timber 1979),under 539:1RSA which
provides carrypart: “[wjhoever away,in shall cut ... or wilfully

unlawfully, any tree, standingand timber . . . ... on the land of
personanother . . . shall forfeit the... 5 times value thereof .. .

(Emphasis added.)
The defendant Lincoln approximatelyWhitehouse owns 50 acres

of land which abuts and plaintiffs’lies to the north and east of the
unimproved22 acres of timber land. The defendant Fletcher

purchasePerkins contracted for the of the Whitehouse timber. He
operationcommenced his lumber proceededand to harvest not

only the trees on the Whitehouse buttract also 15.5 acres of the
plaintiffs’ property. incorrectlyPerkins claims that Whitehouse

property walkingidentified his lines while the boundaries of his
fault, any,land and ifthat must rest with Whitehouse. The master

disagreed, recommendation,and in accordance with his the court
aentered verdict for Whitehouse.

The record shows that attempt verifyat no time did Perkins to
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byprovided Whitehouseproperty lines or the deeds toutilizethe
boundarynortherlyverify between theWhile thecommon bounds.

marked, plaintiffs’ lotthe of the wasnot remaindertracts was
by that he hadstone walls. Whitehouse testifiedbounded

through anybreak stone walls.Perkins not toinstructed
operation,during of thethe coursealso thatThe record shows

property andplaintiffs’portable on theup his sawmillPerkins set
the cut timber.toroadsto accesswalls accommodatebreached

began,lumberingthat, theshortly thetestimony afterThere was
he wasplaintiffs thatnotified Perkinsone of thehusband of

Although Perkinsplaintiffs’trespassing him the deed.and showed
mastercutting, not. Thehe didhe ceaseindicated that would

northerly boundarythe wasfound thatpremises andtheviewed
presence walls andbeing by of stonecapable readily thelocatedof

adequatewasthat thereground further foundmonuments. He
necessitywithout thepublic lota road to Whitehouse’saccess from

using plaintiffs’of the land.

subject penalty provisions of RSA 539:1partya to theTo
knowingly and1979), appear the act was done(Supp. it must that

wilfully through or Batchelder v.not accident mistake. Seeand
ancestry to theitsKelley, (1839).436 “This statute traces10 N.H.

1791; scarcely changedFebruary 15, in moreit beenof hasact
504,503,century.” Chapman, 363a v. 116 N.H.than Woodburn

197, omitted.)(1976). (Citations198A.2d

knowledge prove. However,are toand difficultWillfulness
bycutting disputedthe ofboth continued Perkins after notice the

breachingboundary properlyand the of the stone canwalls be
considered as that this act was willful and intentional. Seeevidence
Morley Clairmont, 12, (1969).v. 110 N.H. 259 A.2d 136 Reasonable

may supportinferences also be drawn from the evidence to a
finding of knowledge.willfulness and Chapman,Woodburn v. 116

504,503, 197, (1976). findings dependN.H. 363 A.2d 198 “When
upon facts,evidentiarydebatable inferences deducible from the we
cannot hold as a ofmatter law that there was error.” Ballou v.
Ballou, 463, 466, 1169, (1978).118 N.H. 387 A.2d 1170

testimony is“Credibility weight given atoas well as
findings reasonablyquestion for if the couldof fact the court and

Gordon,theythe must stand.” Gordon v.be made on all evidence
810,862, 865-66, (1977); see Archambault v.117 A.2d 813N.H. 379

Adams, 638, 139,634, (1978). the392 142 issue118 N.H. A.2d On
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significant “thatcredibility, found itthe masterof the defendant’s
1, 1974, byJulyfiling Perkinsto cut onthe of the intentwhile

purposesfor timber taxand state [RSAwith [town authorities]...
5, 1974 . . .a return filed Novemberrelated to 10 acres ...ch. 79]

160,310158,283 ofA totalboard feet removed. ...recited a [sic]
acknowledgesby him. . . .feet was sold and deliveredboard [H]e

testimony bother me I washe acres it ‘didn’tin . . . that cut 72 [sic]
only andreporting with his indifferenceon ten.’ This is consistent

disregard rights others.”for the of

findings rulings upheldA master’s whenand will be the
them,support Bourgeoisrecord discloses sufficient evidence to v.

Bedford, 145, (1980);412 MerchantsTown 120 N.H. A.2d 1021of
157,Exeter,Bank Manchester v. Town 120 N.H. 412National of of

(1980); Services, Properties,A.2d 1016 Erin Food Inc. v. 688 119
232, (1979), theyN.H. 401 A.2d 201 and are not erroneous as a

of Mary Hosp.,matter law. Brown v. Hitchcock Memorial 117 N.H.
739, (1977).378 A.2d 1138 The record reveals that the defendant

experiencedwas an timber cutter who had been in business for
years question.about 20 and was familiar with the area in We

hold supports findingthat the evidence the master’s “that the
wilfullydefendant Perkins unlawfullyand trees ofcut the

plaintiffs and provisionsthat applythe of to hisRSA 539:1
actions.”

allegesThe defendant Perkins next that the amount awarded as
compensatory damages plaintiffswas unlawful because the failed

proof.in their burden of

frequently providestatutory penalty fullwilltheWhile
suffered, does notinjury the statutecompensation for the

supra; v.Morley Woodmanresult. v. Clairmontcommand this
provisionspunitive oftheChapman supra. The master found that

injurycompensation for theprovidedid not fullthe statute
concerning inConflicting testimony presented losswassuffered.

found additionalplaintiffs’ property. The masterof thevalue
development ofcompensation and useof to include theelements
debris,roads, inlogging breaks stoneslash andunclearedthe

cutting inwalls, clear thein market value due to thediminution
longoperation of his sawmillarea and for the unwarrantedmill

notification.after

of“Although reasonable calculationsseveral different
presented,damages on the evidencecould have been reached based

determine thethe facts andis not our function to evaluateit
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damages sitting Sargentif of fact.” Lakeas we were as the trier
720, 559,Dane, 722, (1978).Ass’n v. 118 N.H. 393 A.2d 561 As

support the awardthere was sufficient evidence before the court to
damages,compensatoryof we will not disturb the result.

Exceptions overruled.

All concurred.
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