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No. 79-131

HampshireThe State of New

v.

Richard H. Carroll

25,June 1980

Smith, acting attorney general,Gregory and Peter W.H.
Mosseau, attorney,attorney (Michael Pignatelli, orally), for theA.
State.

P.A.,Mulvey (Michael P. Thornton& Thornton of Portsmouth
orally), for the defendant.

BROCK, guilty (RSA 639:2)The defendant was found of incestJ.
jury County Superiorafter a in Court. ThisRockinghamtrial the
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objections remarks madeappeal involves the defendant’s to certain
jury.closing argumentby prosecutor in the Thethe his to

exceptions to this courtdefendant’s were reserved and transferred
by King, J. We affirm.

upon allegedThe indictment which the defendant was tried that
2, 1978,“on or about” and arms .November he did “with force . .

have prosecutrix],sexual intercourse his naturalwith [the
daughter, 100,SuperiorPursuant to theCourt Rule[a minor].”

county attorney’s relydefendant notified the office of his intent to
on suppliedan alibi defense and the and of his alibiname address

trial,witness. Prior deposed prosecutrixto defendant’s counsel the
testimonyand allegedelicited from her that indicated the act

2, 1978, p.m.occurred on November at about 6:00
trial, testified,prosecutrix substantiallyAt the in accord with

2, 1978,deposition, approximately 6:00her that on November at
p.m. home, money she couldat her she asked her father for so that
go he thento a disco dance at the Seacrest Laundromat and that
had how remembered theintercourse with her. When asked she
date, replied days myshe brother tried towas two before“[i]t
hang subsequentlyhimself.” Another witness testified and verified

prosecutrix’ attempted suicide onthat the brother had indeed
4, cross-examination,During prosecutrix alsoNovember 1978. the

police jokingly her outtestified that a local officer had once asked
afor date.

mother, wife,prosecutrix’ that ondefendant’s testifiedThe
2, visiting neighborsp.m. and thatat 6:00 she wasNovember 1978

gone thatprosecutrix a dance butwhen she returned the had to
the defendant was home.

attempted presenceThe to refute his in the home thatdefendant
evening through testimonythe of an alibi witness who testified

2, 1978,that on November he and ran errands andthe defendant
p.m. midnight.drank at a from alsobar 4:30 until The defendant

callingattempted prosecutrix’ veracity by asto discredit the a
police supposedwitness the officer asked thewho was to have

prosecutrix for a date. He testified that he had never asked the
witness,prosecutrix out for a date. As the final defense Mrs.

Costello, Laundromat,director of the activities at the Seacrest
onlytestified that athe disco dance ever held there was Halloween
27,dance on October and that there on 2.was no dance November

closed, objectedAfter the evidence was the to thedefendant
prosecutor’s closing argument jury theyto the could find thethat

guilty they beyonddefendant if believed doubt thata reasonable
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he committed incest “on or about” 2. The trial courtNovember
objection exception.overruled the Theand noted the defendant’s

charge jury readingcourt’s to the thealso included a verbatim of
indictment, including language,the or which the“on about” to

object.defendant did not
presented byThe sole issue to us the defendant’s brief relates to

“[wjherethe centereddefendant’s contention that the State has its
investigation through openingentire case from and indictment

argument allegedpremiseand State’s evidence on the that the
time,specificoffense occurred on a a denial thedate and [it is] [of]

right closingpermita indefendant’s to fair trial to the State its
argument argue jury bring guiltyto back a verdictthat the could

they allegedifeven believed occurred on a datethat the offense
alleged.”and time other than that

argument.support AtthisThe record before us does not
duringtrial, whichprosecutor openingthe made a short statement

2 of 1978jury: on Novemberhe told in Portsmouth ...the “It was
that, memory, place.tookprosecutrix’]to the this eventbest of [the

testify why and theprosecutrix] she believeswill as to[The
specify 2nd as the date.” Thereasons that she uses to November

closingattorneytestify. county in hisprosecutrix did so The
allegedjury argued in theand timeremarks to the that the date

2; prosecutrixthat theindictment was “on or about” November
and because itdate because she went to a danceremembered the

himself,hang anddays had tried towas two before her brother
questionthe forin a child” and thatthat “time the mind ofblurs

so,place, ifjury alleged took andcrimethe was whether the
Although it is trueplace 2.whether it took on or about November

inprosecutor may material facts notnot introducethat the
Gaiolas,during closing argument, 116v. N.H.evidence his State

298,Baron,216, 218, 695, (1976); v. 98 N.H.A.2d 696 see356 State
912, may argue can299, (1953), facts thathe99 A.2d 913

Rullo,reasonably presented, v.evidence Statebe inferred from the
149, 153, 1009, (1980).120 N.H. 412 A.2d 1012 The record before us

closingprosecutor based hissupports that thethe conclusion
argument properly admitted at trial.which had beenon evidence

is whethersufficiency of an indictmenttheforThe test
hewhichwithoffenseof thedefendantcomplaint informs thethe

prepare forhim tospecificity to enablecharged with sufficientis
jeopardybeing put infromprotect himtimeand at the sametrial

824,Inselburg, 114 N.H.v.Stateagain same offense.for theonce
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457, However, not827, (1974). defendant did459 the330 A.2d
sufficiencyquestion indictment below andthe of the of theraise

Pelillo, 674, 675,has waived the claim. v. 117 N.H.therefore State
615, complain(1977). now thatA.2d 616 The defendant cannot377

prejudiced prosecutor used the “on or about”he was because the
argumentunchallenged closinglanguage of indictment in histhe

jury.to the

courtclaims error for the trialDefendant also that it was
give requested jury recordone of instructions. Thenot to his

indicates, however, objected to nor tookthat the defendant neither
anyany charge jury. Accordingly,exceptions to the court’s to the

concerning jurycomplaints might now have the court’sdefendant
99,Gullick, 411 A.2dcharge 120 N.H.v.are deemed waived. State
argued, theyexceptions being(1980). briefed and1113 No other

are waived.

overruled;Exception affirmed.

KING,J., sit;did not the others concurred.
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