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25, 1980June

Shepatin, Littleton, by orally,David B. of brief and for the
plaintiff.

Rolli, Littleton, by orally,John M. A. of andbrief for the
defendant.

GRIMES, C.J. The inissue this case is whether the trial court
finding byerred in the performeddefendant liable for work the

plaintiff systemin the septic uponconstruction of propertya the of
village Finding error,a resident. no we affirm.

plaintiff, contractor,The recoverya seeks for labor and
materials septic systemfurnished for a that he installed at the

Smith,of District,home one Villagea ofresident the Bethlehem
Villagedefendant herein. The Bethlehem anDistrict is area in the

town of Bethlehem by system.which is served a sewer Some
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to the sewer butconnecteddistrict are notresidences within the
however, aresystems. taxedseptic properties,Suchhave their own

that arewithin the districtpropertiesotherat the same rate as
paysewer; properties taxesowners of theseto the thusconnected

theygo part do not receive.in for a servicethat
not to thedistrict but are connectedThe Smiths live within the

systemseptic workoriginally performedplaintiff hadsewer. The
system had neverappearsIt Smith’sin thatfor Smith 1973.

plaintiffrequestsadequately; repeated of thehe madefunctioned
1977,12,system, culminating Aprildatedin a letterto correct the

Presby revealed thaturging repairto The evidenceit.Mr.
Stone,1975, afrom Howardin Smith had learnedsometime

systemcommissioner, pay septicfordistrict woulddistrict that the
was notperformed upon propertythe its residents thatofwork

accordinglysystem. advisedthe sewer Smithconnected to district
only thePresby upon completion need submitof the work hethat

time, thepayment. samefor At about theto the districtbill
regardingplaintiff with Stonea conversation Commissionerhad

system contemplatedobligation pay septic workto forthe district’s
MacLean, resident.by Presby of another districtat the home one

jobspayagain for suchthe wouldconfirmed that districtStone
Following with Stone andexcept his contactsfor hand labor.

system theSmith, proceeded septic atplaintiff to install athe
awayJuly the on vacation.in 1977 while werehome SmithsSmith

systemAugust hasperformed thein andwork wasAdditional
satisfactorilyperformed since.

1977, plaintiff’s the districtson submitted bills toIn October the
time,jobs. thatMacLean Atfor both the andcommissioners Smith

paid in a fewbills would beindicated that boththe commissioners
December,again in theandweeks. In mid-November

paid for theplaintiff that he would beassured thecommissioners
1978, paidjob. Finally, February thethein commissionersSmith

performed at thepayrefused for the workMacLean bill but to
firstground plaintiff had failed toon that theSmith home the

broughtplaintiff suitapproval Thefor the work.obtain their
against respectiveboth Smith and the district to determine their
obligations.

Johnson,24, 1979, J.,May trial was had whoOn before found
installingobligated paytothat the district was for the cost of

systems propertyseptic propertyowners whose was notfor
system. Accordingly,connected to the district sewer the courttrial

against in thethe districtjudgment plaintiffrendered for the
$4,121 againstamount of and the Smiths for The defendant’s$225.

exceptions Thewere reserved and transferred to this court. Smiths
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againstappeal portiontake no from of the court’s decreethat
them.

by arguingto thatdistrict seeks overturn the outcome belowThe
proof express theof an an oral contract betweenabsent either or

Smith, Presbyplaintiff not entitled toand the or wasdistrict
performed.for the work Co. v.recover See Manchester Gas Griffin

think,Co., 179, (1979). WeConstruction 119 N.H. 399 A.2d 970
however, point. trial courtthat the defendant misses a crucial The

expressplaintiffallowed the to not on the basis of anrecover
rather, agreement implied atcontract but on the of an law.basis

law, quasi-­implied commonlyContracts at called
contracts, ‘legal obligations’ arising,“are without toreference the

obligor, receiptofassent the afrom the of benefit the retention of
unjust, obligorrequiringwhich is and the to make restitution.”

69,Haley, 72, 533,v. (1946);State 94 N.H. 46 A.2d 535 66 Am. Jur.
more,Implied2d and (1973).Restitution 2Contracts What is§

restitutionary recovery may inbe available even the of anabsence
express agreement. Inc.,Developers,See v. FrankCohen 118 N.H.
512, Blaisdell,(1978); 228,389 A.2d 933 v.Nute 117 N.H. 374 A.2d

(1977).923

plaintiffIt is clear that the uponhas conferred a benefit the
district. performedThe fact that the work upon propertywas the

dispositive.of another is not See 66 Am. Jur. 2d Restitution and
Implied Restatement,(1973);Contracts 22§ Restitution Ch. 5
(1937). The district long-establishedconcedes policythat it has a of
paying portionfor at least a of septic systemthe cost of work
performed at the homes of propertyits residents whose is not

byserved the system.district Bysewer installing systemthe that
requested, plaintiffSmith the duty defendant,satisfied this of the

thereby conferring a uponbenefit it. See Cohen v. Frank
Inc.,Developers, supra 518,at 389 A.2d at 936-37.

Finally, althoughwe note that ultimatelythe commissioners
payrefused to job, theyfor paythe Smith did job.for the MacLean

trial, they soughtAt distinguishto the two on the basis that the
plaintiff inquired paymentabout the policy regardingdistrict’s the

However,latter but not the theformer work. court did not find
that policythe requireddistrict’s approvalthat septicadvance of
system acquired.work appearsbe It also that the district never
questioned plaintiffthe chargedamount that the necessityor the
for the work. We facts,believe onthat these the trial court was
entitled to find that the obligated paydistrict was to for the work
performed by plaintiffthe at the Smith home. Whether the facts of
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remedyrestitutionary isimposition of agiven thewarranta case
706,Comm’n,Liquor 118 N.H.N.H.Kane v.for the trial court. Cf.

conclusion, express nowe(1978). In view of our393 A.2d 555
finding that theupon alternateopinion the trial court’s

October, and Decemberagreement in Novembercommission’s
job aconstitutes ratification.pay Smithto for the1978

on thereliancelastly defendant’sthat theobserveWe
has nofrauds, 506:2, misplaced. That statutealsoRSA isofstatute

agreementupon anrecovery predicatedisapplicability when
Bushnell, 759,118 N.H. 394 A.2dv.implied at law. See Humiston
69, (1946).Haley, 46 A.2d 533(1978); 94 N.H.State v.844

Affirmed.

All concurred.
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