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Ritzo, (LindseyBrigham of Portsmouth R.Harrington, &Griffin,
Brigham orally), plaintiff.thefor

Holmes, orally),Hampton (Garyof Holmes and ScottTetter & W.
Swanson, (William orally), forof G. the& Portsmouth Scott

defendants.

BOIS, petition for writ of mandamus orinvolves a aJ. This case
brought by againstinjunction plaintiffmandatory the townthea

building denyingRye’s inspector for him aandof selectmen
single family The defendantspermit to a residence.construct

ordering issue aappeal of court them tofrom a decree the
building permit plaintiff appeals from aplaintiff. Theto the

upholddamages.ruling are not liable for Wethat the defendants
rulings ofthe and order the trial court.

undeveloped parcel land inplaintiff an ofThe is the owner of
10, 1973, RyeRye. appliedJuly for a variance to the BoardheOn

Adjustment a substandardof to enable him to build a residence on
hearing, approvedFollowing public thesize lot. a the board

“subject approval Controlto of Water Pollutionvariance State
25,drainage.”systemseptic On OctoberBoard as to and surface

1975, Supply Commissionthe and Pollution ControlState Water
drainage systemseptic with theapproved plaintiffs andthe

requiresfollowing fill successfulcondition: “[e]xtensive
neighborhood.”drainage compatible toof overlandmodification

Ryebuilding permit theplaintiff applied for a fromThe thereafter
1975, building inspector5,building inspector. On theNovember

permit Zoning of the Town ofdenied the on the Ordinance“based
3,” “[a]nyRye, N.H., 14-C, prohibits use orwhichlineSection

neighborhood.”injurious,thing or offensive to thewhich is noxious
mandatorypetitioned for writ or aplaintiff a of mandamusThe

building permitRyeinjunction ordering issue him athe town of to
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asking compensatory damages. byand for (FrancisTrial a Master
Perkins, J.)E. petitionresulted in a recommendation that the be

granted Rye buildingand inspectorthe be ordered to issue a
building permit plaintiff,to the but that the defendants not be

damages.held liable for (Mullavey, approvedThe J.)Trial Court
recommendation,the therewith,entered a indecree accordance

and reserved and plaintiffstransferred both the and the
exceptions.defendants’

Rye buildingThe first is inspectorissue whether the had the
discretionary authority deny plaintiff building permit.to the a We

that, case,hold under the circumstances of this he did not.

Rye building inspector delegated authorityThe has been
provisions buildingto administer the of both the code and the

zoning Rye Zoning 21; BuildingRyeordinance. Ordinance Code§ §
delegation 156:1;proper see,2.2. Such is e.g.,and lawful. See RSA

251,Langtry, building(1954).Carrick v. 99 N.H. 108 A.2d 546 A
inspector’s authority zoning ordinance, however,to enforce a if
existent, zone, 31:60,poweris derived from the of a town to RSA

necessarilyand is authoritysubservient to the of a board of
adjustment. Rye AdjustmentRSA 31:72. The Board of has
authority grantto zoninga variance from the terms of the
ordinance and by chargedto review determinations made those

zoning 31:72;with Rye Zoningenforcement of the ordinance. RSA
Rye buildingOrdinance 18. The inspector authorityhas no§ to

independentlyinterfere with or review the board’s decisions and is
bybound them.

grantingIn issue,the Ryevariance at the Board of
Adjustment implicitly plaintiffsfound proposedthat the use
would contrarynot be publicto the plaintiff’sinterest and that the
septic drainage systemand approved bywould be ifsuitable the

SupplyState Water and Pollution RyeControl Commission. The
building inspector denycannot permitnow the on the basis that

plaintiff’s proposed “injurious,the use is noxious or offensive to the
neighborhood.” Although building mayinspectorthe have
continuing authority plaintiff’sto insure that the construction

specificationsmeets approvedthe plans, byof the he is bound the
adjustment’sboard findingsof proposedthat the use was not

contrary publicto the septicinterest drainageand that the and
system conditionallywas building inspectorsuitable. The is
accordingly denying plaintiff buildingbarred from permitthe a
under the circumstances of this case.

The second issue is properlywhether the court ruled that the
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rulingdamages. that thefor holdwere not liable Wedefendants
proper.was

legislativeJudicial, quasi-legislative actsquasi-judicial, or
damages.ordinarily subject forit claimsdo not toof a town

368, 905,Hudson, 365, (1972).907Hurley 296 A.2dv. 112 N.H.
immunity may in officialdomAlthough withheld from thosebe

faith, legislature has saidwith a in bad thewho interact citizen
others,adjustment, among are notof ofmembers boardsthat

they gooddamages long faith.as act in Win-Taschfor asliable
144,Merrimack,Corporation 6, 11,120v. Town 411 A.2dN.H.of

(Supp. 1979). found that the(1980); The masterRSA147 31:104
good faith,“acted indefendants without malice and without

building permitrespect of to thecorruption with the denial theto
finding.plaintiff.” plaintiff exceptionnot take to this WeThe did

rulinguphold the that the defendants were nottherefore master’s
damages plaintiff.toliable for the

agreementplaintiff argues himself andthat an betweenThe
damages, any,prior to the matter of bethe court trial “that if

juryby jury” (emphasis added) anow entitles him to trial ontried
liability. the close offound ruled at thethe issue of The master and

liability damages partis no of for on the oftrial that “there issue
“agreement”any interpret the to mean'of thatthe defendants.” We

damages liabilitynot the therefor would bethe amount of and
necessityjury for afor a trial. The master foreclosed thereserved

liabilityjury damage when he that notrial on the issue concluded
part Accordingly, findwe thaton the of the defendants.existed

juryplaintiff a holdis not entitled to trial and that thethe now
ruling proper.wasmaster’s

Affirmed.

concurred.All


