
533

Rockingham
No. 79-310

William H. Little III

v.

RyeofTown

3, 1980September

Griffin, Harrington, Bitzo, Portsmouth,Brigham by& of brief
plaintiff.for the

Holmes, byTetter of Hampton,& brief for the defendant.

KING, appeal RyeJ. is byThis an the Town of from a decree of
Rockingham County Superiorthe (Mullavey, J.) grantingCourt a

reversingvariance to William RyeH. Little and a decision of the
Zoning Adjustment.Board of upholdWe the court’s decree.

purchased parcelLittle a Ryevacant of land in the Town of in
purchase,1974. At the time of that lot in awas subdivision

approved 1976,for residential partiallyuse. In Little land-filled
permitthe lot and obtained Hampshirea from the New Water

Supply and Pollution Control Commission for the ofinstallation a
system.septic 1977, RyeIn ofMarch the Town of enacted a

Ordinance,Wetland plaintiffsConservation and the lot was
designated partas of Thereafter,the “wetland appliedzone.” Little

buildingfor a permitresidential which was denied because of the
propertylocation of his in the applied“wetland zone.” Little then

Ryefor a Zoningvariance from Adjustment,the ofBoard but his
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rehearing. Littlepetition forwas hisapplication was denied as
superior pursuant to RSA 31:77courtappealed decision to thethis

theofsuperior the decision1979). court reversed(Supp. The
granted plaintiff.thezoning adjustment and a variance toofboard

Rye argues presented atthat the evidencenowThe Town of
supporthearing that court’ssuperior tocourt was insufficientthe

hearing infindings. awas entered afterThe court’s decreetrial
proceeding.chambers, transcript of Becauseno was made theand

raisingRye precluded fromtranscript, the of isis Townthere no
supportsufficiency to the decree. Seethe of evidencethe issue of

247, (1979);McCrady Mahon, Merchants119 400 A.2d 1173v. N.H.
onlyAdams, 46, (1974). The114 N.H. 314 A.2d 664Bank v.Nat’l

any lawcourt is error ofproperly before this whetherissue
ThayerMcCrady supra;appears before us. v. Mahonon the record

113,Comm’n, (1973).113 A.2d 824Tax N.H. 302v. State

grantedmaymunicipal befrom ordinanceA variance a
conditions,“where, theowing special a enforcement ofto literal

unnecessaryinprovisions will result anof the ordinance
specifically thehardship.” III. has delineatedRSA This court31:72

grantin Thebe order to a variance.which must metstandard
that:trial court must find

surrounding properties“1) no diminution in value of
suffered; permit2) granting be ofthe wouldwould be

interest; permitpublic 3) of theto denialbenefit the
unnecessary hardship toin the ownerwould result

it; granting permitseeking 4) do substantialthe would
contrary spiritjustice; 5) not to the ofthe use must be

the ordinance.”

159,Somersworth, 292, 294,City 402 A.2dv. 119 N.H.Ouimette of
case, appliedsuperior the(1979). In the court161 the instant

on evidenceappropriate and made a determination basedstandard
by adjustmentit the of variance board ofbefore that denial the the

trial diderror as a of law. We conclude that the courtwas matter
applyingerr in that standard and therefore overrulenot

exceptions.defendant’s

Affirmed.

All concurred.


