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testimony. notdidgirl’s Shenecessarily with theinconsistent
pointat onepenetration in factany degree andtestify ofto

penetration is of“thought” inside. Actualwasthat she ittestified
itcredibility asinasmuchonly heron the issue ofrelevantcourse

beattempt. couldItnecessary crime ofelement of theis anot
thattestimony it were foundeven ifher was crediblethatfound

penetration.themistaken about actualshe was
to defendacknowledge kind are difficultof thisthat casesWe

ofawarejudge in case wasagainst. thisWe that the trialbelieve
carefully, at theconsidering arrivedand, the evidenceafterthis

degreeguilt of “nearonly being aof toconvincedverdict after
to ruleVirginia, supra We declineat 315.v.certitude.” Jackson
on thereach conclusionof could thatno rational trier factthat

in this case.evidence

overruled;Exceptions affirmed.

All concurred.
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Boyer P.A.,Kinghorn (Richard& Boyerof Nashua orally),E. for
the intervenor Fridolin A. Duss.

Lang Zund, Amherst, se,proPeter and of filed no brief andJosef
18(1) orally.under Rule were not heard

BOIS, equity conveyanceJ. This is a bill in to set aaside of real
beingestate as in fraud of (Chestercreditors. Trial before a Master

Eaton, Esq.)C. inresulted a recommended decree for the
defendants, approved bywhich Loughlin, questionswas AllJ. of

by plaintiffslaw exceptionsraised the were reserved and
by Goode,transferred WeJ. reverse the trial court and enter

judgment plaintiff.for the
July 17, 1967,On the (Duss)intervenor Fridolin Duss and the

Langdefendant (Lang) purchased, Chablis, Inc.,Peter equalfrom
shares in a Chalet,Connecticut restaurant known as Swiss Inc. A

payment made,cash down Lang gavewas and Duss a note for
$6,500 part arrangements.as of the financial A note for the
$25,000 purchase price signedbalance of the individually bywas

Lang.Duss and In the normal ofcourse business this note was
assigned plaintiffto the David (Zimmer),E. Zimmer who later
assigned Duss,it to from unpaidwhom he recovered the balance of
$12,000.

operatedThe successfullyrestaurant was destroyed byuntil fire
Mayin Lang1969. Duss and theywere undecided whether should

repair reopen and,and reachingthe restaurant before a final
decision, Lang employment. 1970,found other FebruaryIn he

Milford, Hampshiremoved to New employedand became as a chef
in a part byrestaurant inowned (Zund).the defendant Josef Zund

Lang shortly priortestified that movingto his to New
Hampshire 1970,in attorney’she and Duss met in their inoffice

respectiveConnecticut to Langsettle their interests. claims that an
agreement meetingwas reached signedat this and that he a
release of his interest in exchangethe restaurant in for his release

any obligationsfrom further Chalet,to Duss or to Swiss Inc. No
trial,such release was partiesintroduced at the where all were

represented by Lang that,counsel. subsequently,further testified
Duss never contacted him any paymentor made demand for until

20, 1972, followingMarch meetinganother at the same office.
July 20, 1970, LangOn purchasedand Zund had certain real

jointestate in Milford as tenants. There was evidence which
purchase priceshowed a $23,000 mortgageof and a thereon for

$15,000. Shortly Lang’s meeting,after return from the 1972 he
attorneyconsulted by Zund;with an himrecommended to and on

May 3, 1972, quitclaimedhe to propertyZund his ininterest the
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paid (less $100.00).” transfer“for consideration It is thisthan
subject present appeal.which is the of the

appealscompanion taken,actions, no have beenTwo from which
simultaneously alongby bill inwere tried the master with the

Langequity May 3,aside transfer from to Zund.to set the 1972
brought by against Lang $6,500theThe first action was Duss on

July “Lang17, thatThe found that admitsnote dated 1967. master
nothingpaid it . . .he on the note but avers that he considered

satisfied when he . . . his interest in the restaurant.released
Lang’s testimony,Except is no evidencefor uncorroborated there

paymentof or satisfaction of this note and there also is insufficient
Lang inevidence to show that . . . his interest thedid release

restaurant.” The failed in hismaster ruled that the defendant
proving paymentburden of satisfaction of the note and foundor

plaintiff attorney’splus$6,500for the in the sum of interest and
$3,000.fees in the sum of

brought by against LangThe second action was onone Zimmer
July$25,000 17,the note dated Because of Zimmer’s1967.

assignment, party Duss,the real in interest is who seeks to recover
Lang’s pro-rata share of the indebtedness. The master credited

payments plaintiffcertain and entered a verdict for the in the sum
plus$2,200of costs.

equity alleges May conveyance3,inThe bill that the 1972 from
Lang to Zund was without fair consideration and with intent to

delay, presenthinder, and defraud and future creditors.
pertinent partThe master found and inruled that:

salary ($300)receivingLangMay, . .1972, of .awas“In
weekly he was insolvent.not showevidence doesand the

part istherebut. . . Restaurantowner of theZund is a
anyofnorfinancial statusas to hisno evidence

part. fraudulent... In aintent on hisfraudulent
bypresumedconveyance law,case, it isisunless intent

granteeplaintiff prove astheto thatincumbent on the
grantor withinto the transactionthe enteredwell as

may beintentsuchfraudulent intent. Whileactual
by evidence, rulesthe Mastercircumstantialestablished

findingis] to sustain a[the insufficientthat evidence . . .
conveyance was fraudulent....”said . ..that the

plaintiff assigns (1) findingThe as error: the that the evidence
Lang (2)insolvent;does not show that was and the master’s

apparent requires proof545:7,reliance on which ofRSA actual
distinguished presumedintent, as law,from intent in to defraud

presenteither or future creditors.
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conveyance is oneplaintiff argues for less thanthat the $100The
by bewho is or willand onemade without fair consideration

insolvent, of RSAthereby contraventionand is in directrendered
Conveyance ActFraudulent545:4. This section of the Uniform

provides as follows:

conveyanceEvery made and“Conveyance by Insolvent.
by beperson is or willevery obligation a whoincurred

creditors,thereby as tois fraudulentrendered insolvent
intent, conveyance isif theregard to his actualwithout

obligation without a fairis incurredthemade or
consideration.”

requisiteproves thealleges the recordplaintiff thatThe
person isainsolvency. I declares thatstatutory 545:2RSA

insolvent when:

is less thanof his assetspresent fair salable value“the
probablepayrequired to hiswill bethe amount that

theyexisting absoluteliability becomeon his debts as
and matured.”

purchasethedifference betweenplaintiff claims that theThe
equity $8,000 in the realmortgage ofprice reflects anand the

Lang. argues thebelongs thatestate, Heof which toone half
comport thenot withthan doesconsideration of lessstated $100

“fairastatutory which mandatesof fair considerationdefinition
RSAdisproportionately small.”notequivalent” or “an amount

that,Lang time of theat thepoints that admitsHe out545:3.
andtransfer, family in wife’s namewas histo the residencetitle

weekly salary. He furtherexcept for ahe had no assets $300
assets,in excess ofprobable debtsargues revealsthat the record

by in themasterby judgments entered theprovenas the
$11,700.approximate ofamount

theyunlesswill not be overturnedmaster’s determinations“A
matter of law.”by or erroneous as aunsupported the evidenceare

377, (1980). master’sTheJenney Vining, 415 A.2d 681v. 120 N.H.
findings Lang insolventwas notrulings on thatherein are based

financial1972, as to Zund’sMay there was no evidencein that
part, unlessany his and thatintent onor of fraudulentstatus

grantortheby plaintiff prove that bothpresumed mustlaw the
grantee intent.actual fraudulentand had

Lang was aus thatof the record convincesAn examination
or bepurview “whoperson the of RSA 545:4 [would]within [was]

by conveyance estate with aof realinsolvent” a. . . rendered
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equity onlysubstantial value for “nominal” consideration and not
Lang byfor “fair consideration.” his own had no otheradmission

weekly salary.assets propertybut a The evidence shows that the
question $8,000 equityin redemption,had an of but that the

paid byrecited consideration Zund was less than The$100.
reportmaster’s paymentindicates that demand for of indebtedness

Lang’sin equityan amount in ofexcess in the real estate had been
by 1972,made inDuss March a few weeks the transfer.before

Under all of these circumstances we cannot but conclude that
Lang insolvent,was byor was rendered insolvent the transfer

Zund,without fair conveyanceconsideration to and that the was
regard Lang’sfraudulent without to actual intent. We hold that

findingsthe rulingsmaster’s unsupported byand are the record
and that he Accordingly,erred as a matter of law. we set aside the
conveyance Langfrom to Zund.

holdingIn view of our insolvency inadequateas to and
consideration, we need grantee’snot consider the issue of the
intent.

Reversed; judgment plaintiff.for

All concurred.
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