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me, said, you andcare ofto will be well taken“He used tell he
plaintiffscompensated interpretation of the. .” If thiswell . .
a claim indeposition accepted,is be entitled to maintainshe would

Bushnell, 759, 763,quantum v. 118 N.H. 394meruit. HumistonSee
844, (1978).846A.2d

a issue of fact as to the terms ofThe above creates triable
byundertakings. provedrespective can beA “contracttheir

by there is aor conduct ....spoken or written words [w]hen
question ofto the and terms adisputed of fact as existence

by Maloney. .”trier of fact. . v.it is to be determined thecontract
78, 82, 129, (1953). TrimountCompany, A.2d 132 See98 N.H. 95

946, 950,Co.,Trust 117 N.H.Bituminous Co. v. ChittendenProds.
1266, 1268 (1977).379 A.2d

summary judgment procedure ispurpose“The of the issue
onlyThus, task of thefinding, not theissue determination ....
judgmentjustice summary ispassing totrial in on a motion for

genuine concerning anyathere is issuedetermine whether
1312,Peloso,Industrial Nat. Bank v. A.2d 1313material fact.” 397

Only may(R.I. 1979). decisionwhen there is no such issue a be
entry summaryapplicable law dictates the of amade that

judgment.
case,being of in thisone or more unresolved issues factThere

summary judgmentgranting for the defendant must bethe of a
aside, on thethe case is remanded for a merits.hearingset and

sustained;exception remanded.Plaintiffs
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Shea,Burns, (DonaldHinchey, Dover R.Bryant, ofCox &
Bryant plaintiff.orally), for the

Lord, (DavidKillKelley,Nighswander, of Laconia J.Martin &
KillKelley orally), for the defendant.

King, Superior decreeappealis an from a CourtJ. This
enjoinpermanentlyJ.) granting plaintiffs petition to{Wyman, the

constructing systemdefendant, septicGillespie, from athe James
property.on his

on land which abutsThe defendant owns a three-bedroom house
1976,January theOssipee in Town of Freedom. InLake the

Hampshireapproval Waterreceived from the Newdefendant
aSupply to construct wasteand Pollution Control Commission

disposal system accompany of a two-which would the construction
guest cottage property. Into located on the samebedroom be

1977, meetingin enacted twothe Town of Freedom its townMarch
by-laws increased theknown as Articles 28 and 29. Article 28

streams,lakes,from andminimum distance of leach fields all
gave thefrom to 125 feet and alsoother bodies of water 75 feet

authority grant approvalPlanning final ofBoard toFreedom
systems powerrepairs and the toof and to all seticconstruction

grant planning to limit29 authorized the boardvariances. Article
dwelling” everysingle family lotonnew construction to “one

40,000 squarecontained feet or less.which
articles, plaintiffSubsequent of those theto the enactment

systemproposed septic was inhisnotified the defendant that
by planningapproved theof 28 and would not beviolation article

plaintiffs1979, grantedJuly superiorboard. In the court the
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year,and, 1 of thatinjunction on Octobertemporarypetition for a
constructingenjoined frompermanently the defendantthe court
the setbackconform toseptic system it did notbecausehis

requirement of article 28.
argues invalidarticle 28 isfirst thatThe defendant

disagree.by Towns areWeauthorized State law.it is notbecause
by-laws for a(Supp. 1979) to makeunder RSA 31:39authorized

health,category welfareofvariety purposes which fall into theof
Meredith, 291, 295,safety. 266 A.2dpublic Piper 110 N.H.v.and

prescribe103, which(1970). ordinancesWe have held that106
general policerequirements valid exercise of theare asetback

supra; Jaffrey v.Piperpower 31:39. v. Meredithunder RSA
249, police power(1962).246 ThisHeffernan, 104 N.H. 183 A.2d

authority prohibit practices conditions withto andincludes the
sewerage, long aordinance involved bearsrespect to so as the

andrelationship publicto the healthreasonable sanitation,
Municipal Corporations,McQuillin, (196824.256welfare. 7 §

requireswhich thatVol.). is a setback ordinanceArticle 28Rev.
systems placed from bodies of water. Theseptic be at least 125 feet

pollutionprevent ofarticle in order to furthertown enacted 28
Ossipee presented trial indicated that theLake. Evidence at the

soil,high coupledpermeability with theof the defendant’s
watercourse,adjacentpresence of an result in effluents fromcould

flowing-property Ossipee This isthe defendant’s into Lake.
type problem attempts prevent.precisely of which article tothe 28

of theWe therefore hold that article 28 is a reasonable exercise
general police power granted pursuantmunicipalities toto RSA

reasonably applied(Supp. 1979), to the31:39 and that it was
defendant here.

arguesThe defendant next that is invalid because itarticle 28
impermissibly delegates authority systemsapprove septicthe to to

planningthe board.

preparegeneral aAlthough is tofunction of the boardthe
plan development municipality,master for the of Kostreles v.the

Portsmouth, 392, 397, 789, (1963),104 N.H. the187 A.2d 793
powers solelyplanningof the board are not limited to its

See, 36:11,preparation. e.g., :19(a) (Supp. 1979). planningRSA The
“may given may necessarypowersboard be to itsuch as be enable
promote municipal planning.to . . . . 36:10. The health. .” RSA

populace importantand welfare of the is an consideration for the
planning orderlyattempt provideinboard its to for the
development municipality,of isthe and article 28 a reasonable
attempt by protect of itsthe town to the health and welfare
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may“appoint . . . officers asempowered to allarecitizens. Towns
necessary carry by-laws . . .” RSA 31:39the into effect.tobe

authoritydelegated the(Supp. 1979). The town of FreedomHere
planning board. Aprovisions 28 to thethe of articleto enforce

1979)seq. (Supp. reveals noreading etof both 31:39 and 36:2RSA
delegating of itsthe enforcementTown of Freedombar to the

planningsystem the board.septic setback ordinance to

impermissiblythat article 28 isassertsThe defendant
the elementsvague specifically set forthbecause it does not

Generally, municipalnecessary ordinancea variance. ato obtain
definite, certain,sufficiently clear, soandbe framed in termsmust

reading he isaverage will understand whenman after itthat an
CorporationsMunicipalviolating provisions. 2dits 56 Am. JUR. §

necessarily vague it does notbecauseAn ordinance is not367.
by an administrativeprecisely apprise the standards whichone of

Rye, 120v. Townwill make its decision. See Carbonneauboard of
provides96, (1980). that theArticle 28411 A.2d 1110N.H.

specificallymay grant The trial courtplanning a variance.board
planningin thevariances delineatedthat the standards forfound

by theregulations impliedly be usedwouldboard’s subdivision
thereapplication of article 28. We find thatplanning board in the

findings andsupportto the trial court’sis sufficient evidence
vagueness.article 28 is not void fortherefore

argues unenforceablethat article 28 isThe defendant next
right hisagainst acquired to constructhim he has a vestedbecause

cottage.guest

“owner,propertyaadopted the rule thatThis court has
any regulationwho, whichrelying good ofin faith on the absence

prohibit proposed project, has made substantialhiswould
liabilitiesproperty or has incurred substantialconstruction on the
rightthereto, both,relating directly acquires a vested toor

subsequent adoption ofproject spite ancomplete in of thehis
Nashua, 114 N.H.prohibiting v.the same.” Gosselinordinance

Meredith,447, 451, 593, (1974), quoting Piper v.321 A.2d 596
however,Preliminary expenditures,299,supra A.2d at 109.at 266

directly costs ofto the actual constructionare not relatedwhich
v. Nashuarights. Gosselinvestedproject not establishdothe

451,supra atat 321 A.2d 596.

spent and forhere between $500The defendant $400
of article“drawings percolation prior the enactmenttests” toand

rulingevidence, that nothe trial court’s28. On this we affirm
right thevested accrued to defendant.
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ruling plaintiffarguesplaintiff court’s that thethat the trialThe
squareprove 40,000 feetdefendant’s lot containsto that thefailed

contrary weight of the evidence and that articleless was to theor
applies29 thus to the defendant.

concerningConflicting presented thewas at trialevidence
property. court ruled thatsize of the defendant’s The trialoverall

by probabilitiesplaintiff prove thatfailed to a balance of thethe
property square40,000 or less in area. Inthe defendant’s was feet
findingsState, “the will not be set aside ifthis of the trial court

they reasonably Hicks,could be made on the evidence.” Rinden v.
(1979).811, 813, 417,N.H. 418 In view of the119 408 A.2d

disparity presented trial, theof the evidence at we hold that trial
findings reasonablycourt’s were made. Article 29 is therefore

any by partyinapplicable to the defendant here and claims either
concerning validitythe of that ordinance are immaterial.

overruled;Exceptions affirmed.

All concurred.

Hillsborough

79-396No.

Properties, Inc.Milford

v.

Town of Milford

10,September 1980


