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Smith,Gregory acting attorney general Mosseau,(PeterH. W.
attorney, orally), for the State.

Roger Phillips, Concord, by orally,B. of brief and for the
defendant.

KING, appeal jury findingJ. This anis from a verdict the
defendant, Donovan, guilty tamperingMark ofW. with a witness
in violation of RSA 641:5.

chargetamperingThe arose from events which occurred while
awaiting chargethe defendant was trial on an assault filed in

by 16, 1978,October 1978 one Jack Vincent. On November the
defendant, brother, acquaintancehis and an known at different

“Wilfred”, “Looney Tunes,”astimes or “Rock ’n LamontagneRoll”
Anthony’sconfronted atVincent House of Pizza. When Vincent

room, by “Looneywent to the men’s he was followed Tunes” and
the pusheddefendant. Vincent testified the defendant then him
from the lady’s “Looneymen’s room into the restroom. Tunes”
produced knife,a and the defendant threatened Vincent that if he

up,”notdid “smarten he “chop[ped] pieceswould be ... in little
and .. down the toilet.”flush[ed].

duly exceptedThe defendant to the admission of certain
given byevidence and instructions (Batchelder,the Trial J.)Court

during daythe trial and on the second of deliberations. Because
judgetrial jurythe was unavailable the verdict,when returned its

Judge (Dunfey, J.) sitting.a substitute was
The judgedefendant first asserts that a substitute should not be

permitted interrogateto rule aon motion juryto the after the
verdict has disagree.been delivered. We

judge byWhen a trial is to absence,unable act ofreason
death, sickness, disability,or other judge permitteda substitute is
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Teresi,See, e.g., v.variety Stateson of motions. Unitedto rule a
(motion sentence);(7th 1973) reduce Colemanto484 F.2d 894 Cir.

1964)States, (D.C. (motion to revoke orCir.F.2d 558v. United 334
States, (8thConnelly 249 F.2d Cir.sentence); v. United 576vacate

judgment acquittal).of In the1957) (motion for new trial or
interrogatecase, judge toruled on a motiona substituteinstant
no inherentjury We seeafter the verdict had been returned.the

judge upon adanger to rule suchpermittingin a substitute
motion.

leavingpolicyconsistently ofamaintainedhasThis State
judge, whojury of the trialpoll to discretionto the thethe decision

Kenna,requires. v.justiceoption so Statemay whenexercise that
99,Sturtevant,305, N.H.(1977); 96State v.A.2d 427117 N.H. 374

respectintrial court this(1950). of the“The discretion70 A.2d 909
interrogate will not betoof a motionis . . . and the denialbroad

LaBelle,v.Bothwickexcept of that discretion.”for abuseoverruled
29,279, 281, (1975).A.2d 32115 N.H. 339

jurorsjury poll allrequest in whichfor individualAfter the
guilty, for the defendantresponded was counselthat the defendant

orjury” whether not“poll to determinerequested to thethe court
theysubject weresinceany the matterof them “have discussed

anythingday], about theprevious readat o’clockexcused 5:00 [the
sources,anyanything eitherfrom other [about]case ... or hear[d]

the courttoldThe defendant’s counselor the defendant.”the case
unendingfactually, such, just hisas it’sis no basis“that there

community,concern, being and theof thethe defendant a resident
and,yesterday as allowedjury afternoonthe had the casefact that

agreedby permitted go counsel thatto home.” Bothstatute were
required bycustomary law and thegave instructionsthe court the

knowledge,that, histo the ofbestprosecutor advised the court
absolutely in the localreference to the trialnothere was

to indicateof evidence”newspaper. found “not a scintillaThe court
jurors respect “follow the admonitionsany not andthe didthat of

request.respective and denied thetheir oaths”under

counsel, although requesting “poll”The adefendant’s further
effect, jurorsjury, requested interrogationthe in an of the evenof

grounds whichwhen no semblance of were demonstrated would
challenge interrogation.subject jury’s priorverdict to to thethe

miscarriage justiceof will result if theThis is not a case where a
interrogated.jurors permittedare not interviewed or Evento be

assuming juror newspaper account about the trialthat a read a
grantedduring progress,its a new should bewhether or not trial
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question judge toin an instance is a for the resolve in hissuch trial
States, 310, (1959);312Marshall v. United 360 U.S.discretion.

Torcia,Hanauer, (1st 1976); 4Booton v. 541 F.2d 296 Cir. C.
(12th 1976);Criminal ed. seeWharton’s Procedure 570§

Annot., (1951). speculation1152 or of15 A.L.R.2d The surmise
attorney, byunsupporteddefendant’s or uncorroborated either

any anyparty,or ofsworn affidavit statements that there was
wrongdoingimpropriety, jurorthe oath of aor violation of

affecting verdict, requirethe does not court to examine orthe trial
interrogate jurorsor interview the their isafter verdict revealed.

interrogate jurors possibleA totrial court’s refusal the for error
requests “merely providingpurposeawhen defendant it for the of

‘insight guidelines evaluating positionhim with and in onhis.
clearly Kenna,isretrial’ ... not an of State v.abuse discretion.”

310,supra at atA.2d 430. We therefore that374 conclude there
by judgewas no ofabuse discretion the when he refusedsubstitute

interrogation jury.to allow the additional of the
arguesDefendant next that intothe admission evidence of

testimony bycertain anconstituted abuse of discretion the trial
judge. testimony question byinThe concerned an assault the

upon Stephen shortlydefendant one Loisel which occurred after
the defendant’s confrontation with Jack Vincent. When called to

State,bystandthe as a rebuttal witness the Loisel testified that
arguedDonovan had assaulted him. The defendant that such

evidence should have been excluded it wasbecause evidence of an
illegal act.

general,In “the proper purposefunction and of rebuttal
testimony explain, repel, counteract,is to disproveor the evidence

party.” Chrzanowski,of the adverse United States v. 502 F.2d 573
(3d 1974).Cir. The decision to admit onevidence rebuttal for the
purpose impeachment court,of is within the discretion of the trial

rulingand the court’s will benot hasdisturbed unless there been a
Walton,clear abuse of that discretion. United States v. 552 F.2d

(10th denied,Cir.), Torcia,1354 (1977);cert. 431 U.S. 959 C.
Wharton’s Criminal (13th 1972.)Evidence 466 ed. In the§
present case, the defendant testified on direct examination that
following Vincent,his confrontation with Jack he had returned to
his table and had few placea beers . . . until the“dr[u]nk closed.”

cross-examination,On he asserted that Stephenhe had not kicked
Loisel. testifyLoisel was tocalled the tostand that the defendant

justdid more than drink a few beers hisafter altercation with
Vincent, and that the Bydefendant had kickedindeed Loisel.
choosing testify,to the defendant “openedhere the door” for the
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impeach thetopresent which tendedevidenceprosecution to
testimony. was nohold that therecredibility We thereforeof his

judge.by the trialdiscretionabuse of
givetofor the trial courtit errornext asserts wasThe defendant
thejury had informedthe after the foremantocertain instructions

reachinghaving difficulty ainjurors werethat thecourt
record reveals thatThe defense counselverdict. neitherunanimous

atexcepted of instructions trial.objected to the use thosenor

exceptionobjection rulecontemporaneous andThis State’s
491:17,490:10,authority, andstatutoryfirmly grounded RSAinis

“especiallyroutinely withconsistently appliedandit has been
529,Perrin, N.H.v. 119regard jury Martineauinstructions.”to

recently1100,531, (1979). rule has been1102 ThisA.2d404
936, (1979).Josselin,reaffirmed, A.2d 1336119 N.H. 409v.State

appeal.therefore, question onWe, thiswill not consider
itsargues erred intrial courtthat theDefendant next

Defendantconcerning standard.reasonable doubttheinstructions
of the trial court’seffectthat the cumulativefirst contends

closely approximates the instructionsdoubt instructionreasonable
denied,Perrin, (1st Cir.), cert.F.2d 21v. 570held invalid in Dunn

uponthe reliance(1978). We feel that defendant’s910437 U.S.
misplaced.isDunn

case, judge juryIn the instant the trial instructed thatthe
reasonable doubt is “the kind of doubt that would make a

person upon something greatreasonable hesitate to act of
importance languageto him.” This to“hesitate act” has received
widespread approval generally preferableand is deemed to be to

phraseologies. 431,Magnano,alternative 543United States v. F.2d
(2d denied,1976), (1977);436 Cir. cert. 1091429 U.S. see Holland

States, 121, (1954);v. United 348 U.S. 140 v.United States
Robinson, 309, denied,(9th 1976),546 F.2d 313 Cir. cert. 430 U.S.

Richardson, 357,(1977); (5th918 United States v. 504 F.2d 361 Cir.
1974). languagespecifically approvedWe insimilar State v.
Wentworth, 832, 838, 858, (1978).118 N.H. 395 A.2d 862 Thus we
find no error here.

jury reasonablethat athecourt also instructedThe trial
ajurors convinced to moralnotthe “do feeldoubt exists when

charges againstguilty him.”ofcertainty is thethat the defendant
beyondproof aadvisability equatingofon thedifferAuthorities

Perrin,certainty. v.Dunnproof ato moraldoubt withreasonable
however,case, findwe1978). presentIn thesupra (1st24 Cir.at
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withdoubt standardreasonablethecourt clarifiedthe trialthat
presumption ofthat “thecourt statedTheinstructions.additional

The courtacquit a defendant.”tois sufficientaloneinnocence
prosecutionalways upon theisexplained “the burdenthatfurther

shiftsneverThe burdenguilt beyond doubt.prove a reasonableto
of the overallcontextin thevieweddefendant.” Whento the

concept of“conveyed the correctcharge, these instructions
462, 471,Belkner, A.2d374N.H.117v.doubt.” Statereasonable

938, (1977).944

that ajudge’s instructionobjects to the trialalsoDefendant
thatand . . .outsetpresumed innocent at the“isdefendant

against himevidencethere is crediblepresumption lasts until
contrary Defendantconclusion.”to awould lead ...which

aimplicitly containedevidence”the term “crediblecontends that
andjury misconstruedproofof which thelesser standard

beyondunderstanding proof a reasonableofmisapplied to its
disagree.Wedoubt.

merely thecredibility of the evidence areThe character and
proof is measured.by burden ofthe State’sscales which

evidence, maybelievability theof that StateDepending upon the
beyondmay prove reasonable doubt.its case anot be able toor

single to ainstructionwell established thatIt is “[a]
isolation, viewedmay judged but must bejury in artificialnot be

Belkner, 471,charge.” supra atv.of the overall Statein the context
141,944, Cupp Naughten, 414 146-47quoting v. U.S.A.2d at374

838, 1177,836,Black, A.2d 1178(1977); 116 368v. N.H.State
denied, (1977). from overall(1976), It is clear the431 906cert. U.S.

conveyed the correctthat the trial courtcontext of the instructions
jury. the “effect ofconcept to the We hold thatof reasonable doubt

harmlessly totalityphrase in of the instructions.”was lost thethe
837-38,suprav. at 368 A.2d at 1179.State Black

Exceptions overruled.

All concurred.


