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Even if arguendoremedies. we assume that the court based its
upon reasoning issue,decision erroneous on that the verdict would

upheld groundsbe because there are supportalternate to it.
Acworth,Sprague 641,v. Town 120 N.H. (1980);419 A.2d 1075of

Roberts, 291,289, 22,Cheever v. 82 (1926);N.H. 133 A. 23 Favorite
Miller, 310, 317, 974,v. 176 Conn. (1978);407 A.2d 978 see

Bissonnette, 210, 213-14, 703,Moultonboro v. 105 N.H. 196 A.2d 705-
(1963); Boucher, 399, 404,06 Hood Sons 466,& v. 98 N.H. 101 A.2d

(1953).469-70

Affirmed.

All concurred.
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Mosseau,Smith, acting attorney general (Peter W.Gregory H.
attorney, orally), for the State.

orally,Manchester,Kenna, by for thebrief andE. ofBruce
defendant.

finding theKING, juryappeal from verdictan aJ. This is
Jansen, accomplice to an armeddefendant, guilty as anLeo

Wyman, J.robbery Trial was beforein of RSA 626:8.violation
21, 1977,morningrobbery place of Novembertook on theThe

handgun, robbed themen, with aone of them armedwhen two
Bridge Streetsand Chestnutgasoline corner ofstation at theMerit

testimonyincludedpresented at trialThe evidencein Manchester.
allegedlyconcerningby statementsone Ann Elizabeth Bruscoe

shortly of theby commissionafter themade the defendant
about therobbery. she had learnedBruscoe testified thatMiss

livingrobbery the defendant andwas withstation while sheMerit
McDonald,man, Gregory in Manchester. Sheat a motelanother

evening both menwhentestified that she remembered anfurther
cigarettes, uponandpurchase somemotel in order tohad left the

theylater, they that hadtold herreturn about an hourtheir
robbery. convicted aswas tried andthe The defendantcommitted

Gregoryrobbery prior trial ofaccomplice to to thean armed
McDonald, principal.separately as thewho was indicted

argues Bruscoe wasfirst that because MissThe defendant
incriminating statements toto relate which man made theunable

hearsay.her, inadmissiblethose statements should be excluded as

Hearsay generally as ancharacterizedevidence is
the truth of itsextrajudicial statement in court to showoffered

TORCIA, Evidence 265C. WHARTON’S CRIMINAL §content. See
If, however, byextrajudicial made(13th 1973). statement ised. the

guilt,gives of itand rise to a reasonable inferencethe defendant
evidence. v.an admission and is admissible into Stateconstitutes

797, 799, 592,Martineau, (1976).A.2d 594 Such an116 N.H. 368
may when itinculpatory statement also be admitted into evidence

defendant, i.e.,by when ansomeone other than theis made
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incriminating accusatoryor about the defendant isstatement
hearing,presence is notmade within his and and that statement

by case,him. In such a both the statement itself and thedenied
deny admissible an admission of the statement’sfailure to it are as

Torcía, (13thtruth. C. Wharton’s Criminal Evidence 700 ed.§
1973). the is evidence of assent toWhether defendant’s silence

depends upon opportunitythose statements whether and motive to
Nelson,deny the of existed. v. 103truth the accusations State N.H.

478, 489, denied, 879, 881,814, (1961),175 A.2d 822 cert. 369 U.S.
2124,Anderson,(1962); (1980).v. 100 S. Ct. 2129Jenkinscf.

case, presentedIn the instant there was no evidence which
attempted deny complicitywould indicate that the defendant to his

robbery anyin inthe manner whatever. Miss Bruscoe testified
robbery during“both”that men told her about the a conversation

evening.between the three of them late one was unable toShe
during three-wayattribute the statements made that conversation

oneto or the other of the two men. Even if the defendant made
statements, however,incriminatorynone of the his failure to refute

deny ample mayopportunityor them when he had to do so be
supra.found to be an affirmation of their truth. v. WeState Nelson

testimonytherefore rule that Miss Bruscoe’s concerned admissions
by byproperlythe defendant and was admitted into evidence the
trial court.

argues accomplice,The defendant next that in a of thetrial an
guilt principalof the whichnamed is an essential element must be
proved beyond a reasonable doubt. The defendant further asserts

jurythat the trial court’s refusal to instruct the as to that element
rights.processconstituted a violation of the defendant’s due We

disagree.

law, accessory the could not beAt common an before fact
principal, principaltried before and the conviction of the was athe

Torcia,accessory.prerequisite of the C.to a conviction
(14th 1978). InLaw 34 ed. NewWharton’s Criminal §

byHampshire, was modified statute so as tothe common-law rule
accessory principal.allow an to be tried either before or after the

216,See, Rand, earlye.g., (1856).224 Thev. 33 N.H.State
accessoryaccessory provided the is triedstatutes that “[w]hen

guilt principalprincipal, of the is abefore conviction of the the
establish, provedprosecution must befact for the to andmaterial

Lacoshus, 76, 80,by competent v. 96 N.H. 70 A.2devidence.” State
jurisdictions,203, supra.(1950), quoting In most206 State v. Rand

principalsbetween and accessoriesthe common-law distinctions
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Torcia, 35Law §CriminalWharton’sabolished. C.have been
in 1973abrogated distinctionsthose1978). This State(14th ed.

provides that “[a]nThe statuteeffective.626:8 becameRSAwhen
of thecommissionproof of themay onconvictedaccomplice be

TheVII.RSA 626:8. . .”complicity therein.of hisandoffense
proof of theuponpremisedaccomplice is thusof anconviction
guiltact, of theon thethanrathercriminalof thecommission

States, (1980).Ct. 1999100 S.v.principal. UnitedSee Standefer
regardingjury the elementsthecourt instructedThe trial

accomplice asstatuteunder thenecessary the defendantto convict
follows:

tohave, therefore, considerationstwo basic“[Y]ou
armedanconsider, thereevidence. Wasfrom the

is, did someoneThatrobbery? that event occur?Did
somedeadly weapon . exercise. .with aarmed

andof anotherpropertyover thecontrolunauthorized
being? that eventDidin fear of his wellput that victim

doubtbeyond reasonableyou asatisfiedIf areoccur?
. . .considerationhappened, the nextevent thenthat that

Jansen,defendant, somehowLeowhether or not thisis
robbery.”event, armedin thatin aidedaided that

added.)(Emphasis

judge appearbyspecified trialthose theNo elements other than
inelementsaccomplice of certainin the statute. The enumeration
reInimplies of not enumerated.a statute the exclusion those

Thus,Gamble, 771, 777, 308, (1978). we118 394 A.2d 311N.H.
guiltlanguage of the namedinterpret to exclude thethe statute’s

necessary anconviction ofprincipal as element for thean
accomplice.

by requireupon whichrelied the defendantBecause the cases
guiltproof principal’s of the State’s burdenof the as an element

bysupplantedbeenunder statutes which have sincewere decided
correctlystatute,accomplice find the trial courtthe we that

necessaryjury to convict thethe as to the elementsinstructed
defendant.

overruled;Exceptions affirmed.

All concurred.


