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12,July At that1976.plaintiff if received onLFC whichfrom the
pledgewere undertime, inventory receivableaccountsChase’s and
byto themade Chasefor a loanas collateralthe defendant bankto

insofarat Chasethen existedsituation”A “horrendousdefendant.
by personconcerned, testified theasrecords and werethe leasesas

arrangements with a number ofleasingcharge. had hadin Chase
among customersapparently had shifted machinesbutfirms

ownership.leases orreference towithout
copierspick up14, 1976, by theJuly LFC totrucker sentaOn

attorney forto theand was directedreceive them at Chasenotdid
that the bankattorney truckertold thebank. Thethe defendant

equipment and that thesecurity in some Chaseinteresthad a
security hadinterestbank’suntil thecopiers would not be released

2, 1976,August the bankLFC datedclarified. In a letter tobeen
Thewere released.attorney two of the machinesnotified it that

24,1976.Augustby datedcopier was letterreleasedthird

restedby plaintiff when itpresented theUpon the evidence
it, could notcase, favorably of factto the trierconstrued mostits

to turnlawfully of the bankthe refusalconclude other than that
refusal, for a reasonablecopiers qualifiedathe constitutedover

Railroad,length v. 71of time. Stahlforpurpose, and a reasonable
Prosser,57, 15 at 90(1901); Law of Torts51 W. §A. 176N.H.

1971).(4th ed.

overruled;exceptions affirmed.Plaintiffs
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Claremont, by plaintiff.brief for theBuckley Zopf, of&

Jr., Keene, byShortlidge, brief for the defendant.ofR. J.

Brock, brought by of Acworthappeal the TownThis is anJ.
C.J.),(Loughlin, under RSASuperior Courtof thefrom a decision

plaintiff to a seasonal home on31:78, granting a variance buildthe
zoningadjacent town’sLake. Theparcel of land to Crescenta

plaintiff’s requestadjustment previously had denied theofboard
uponreliedthat trial courtThe town asserts thefor the variance.

grantlegal determining the variance.in tostandardan erroneous
follow, we affirm.For reasons thatthe

parcelquestion Thepurchased in in 1968.plaintiff the lotThe
lake, boundary feet,westerlyfrontage of 135afeet of on thehas 93

boundary frontageeasterly and on an access road ofof feetan 155
land,purchaseSubsequent the townplaintiff’sto of the65 thefeet.

zoning provisionsof its established aadopted ordinance. Onea
buildingsof newprohibited the erectionzone” and“conservation

anyhigh-water offrom the markof 100 feetwithin a distance
provision ofthe Anotherpond, lake or within town.natural stream

buildingzoning of aprohibits the structureordinancethe town’s
abutting right-of-edgefifty feet nearest of anthan to thecloser

any propertytwenty line.way feet to side or rearor closer than
provisionsof the is tocumulative effect ordinanceBecause the

lot,anywhereconstructing on hispreclude plaintiffthe from
feet,consisting squaretriangular-shaped 195 itexcepting area ofa

building permit.required to obtain aapparentis that a variance is
zoningend, applied board ofplaintiff to thethat theToward

right-of-wayproposing to theadjustment a reducefor variance
sideyardfeet, from 20reduce the setbacksfrom 50 to 25 tosetback

conservation zoneto into the lakefront15 feet and intrudefeet to
plaintiffthe and theinches. The denied variance13 feet 6 board

superior under RSAappealed to the court 31:77.
Following property, the court made thea trial with a view of the

findings:following pertinent
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unduly oppressive, unreasonablebeThat it would“8.
requirehardship theunnecessary toinresultand would

theinauthorizeduseslot for the limitedof Plaintiffsuse
zone;conservation

seasonalfor summerhis lotplaintiffs use of11. That
of allusewith thedwelling purposes is consistent

in diminutionresult theabutting will notproperty and
abutting property;value of theof

mannerhis lot in ausePlaintiff to12. That to allow
abutting property will resultuses ofconsistent with the

interest;publicin benefit to the

thewithproposed conformsplaintiffs varianceThat13.
to theaccountit takes intospirit ordinance in thatof the

requirements for setbackpossiblephysically theextent
termswith theproposes otherwise consistenta useand

ordinance;conditions of theand

instance willgranting in thisof a variance14. That the
done;..beingjustice .”in substantialresult

decision, that it consideredindicatedwritten the court alsoIn its
a use variance.rather thanat issue an area variancethe variance

ZoningAnderson, Accordingly,Law of 18:07.American §See
proofof whichor standardcourt determined that the burdenthe
was that ofvarianceplaintiff in order to obtain themust meetthe

unnecessary hardshipdifficulty of thepractical rather than that
now that because theapplicable The town assertsto use variances.

should beapplied its decisionan erroneous standardcourt
overruled.

only rendered itsafter the trial courtWithin a few weeks
case, propositionrejectedexpressly thein the instant wedecision

is a lesserproof applicable to an area variancethe standard ofthat
Cityv.applicable to variances. Ouimetteone than that use of

Somersworth, 292, (1979). The town is159119 N.H. 402 A.2d
reachingin itsin its that the trial courttherefore correct assertion

byrejected thisproof laterupon a standard ofdecision relied
follow, however, of the trialthat a reversalIt does notcourt.

wrongrequired. that “aIt is well settled herecourt’s decision is
ruling.”given by a correct H. P.court does not invalidatereason a

466,Boucher, 399, 404,Sons, 469-101 A.2dInc. v. 98 N.H.Hood &
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Roberts, 289, A. 22v. 82 133compare N.H.(1953); Cheever70
Fecteau, 406,Co., 120 418& N.H.generally v. Foster(1926). See

Similarly, is made onthe correct decision(1980). whereA.2d 1265
if the containsgrounds, will sustain it recordthis courtmistaken

Bradley, 120v. N.H.grounds support the decision. Burnstovalid
Miller,1069, (1980);542, 546-47, Favorite v. 176419 A.2d 1072

974,310, 317, (1978).407 A.2d 978Conn.

supra,City we stated thatIn v. SomersworthOuimette of
zoning preventto the“[vjariances in a ordinanceare included

undulyconfiscatory oppressivebecoming or asfromordinance
situated,”uniquely heldproperties thatbutapplied to individual

area,requested of orregardless is one useof the variancewhether
Cityrequisite forth in v.set Gelinasthe five standards of

248, properthePortsmouth, (1952), are ones85 A.2d 89697 N.H.
determining should bein whether the varianceemployedto be

granted. requisites are:These

surrounding propertiesin of“(1) valueno diminution
suffered;would be

(2) granting permit publicof thethe would be benefit to
interest;

unnecessary(3) permitdenial of the would result in
seeking it;hardship to ownerthe

by justice(4) granting permitthe substantial will be
done;

(5) contrary spiritthe use must not be to thethe of
ordinance.”

Bd., 622,City ZoningPappasalso v. Manchester N.H.See 117of
625, 885, (1977). clearlyThe record in this376 A.2d 887 case
supports findings thethe trial affirmative on each of fivecourt’s

Moreover,requisites. supports thethe record also trial court’s
zoning adjustmentfinding the of the of wasthat order board

against(RSA 31:78). Enforcement of the ordinanceunreasonable
plaintiff oppressive and would notthis would be unreasonable and

Westmoreland, 374,Careypublic v. 120 N.H.advance the interest.
,has(1980). plaintiff of415 A.2d Because the met his burden333

standard,proof proper the has sufferedunder the town no
byprejudice the actions. v. Foster &trial court’s See Fecteau Co.

supra.

Affirmed.

All concurred.


