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Sulloway, Soden, (Stephen DupreyHollis & of Concord M.
orally), plaintiffs.for the

McLane, Middleton,Graf, (JackRaulerson of Manchester B.&
orally),Middleton for the defendant.

is thequestion in this case whetherCURIAM. The mainPER
jurisdiction byCity scope itsthe ofConcord Council exceeded

denyconsidering growth-related to thein its decisionissues
plannedpetition granting to aplaintiffs’ for utilities extensions

Planning haddevelopment project Boardthat the Concordunit
previously approved.

planned developmentplaintiffs proposed a unitThe to build
single-family(PUD) consisting twenty-six homes and 217of

in The Concordon Clinton Street Concord.condominium units
Planning project Aprilconditionally approved on 25,Board the

required orapproval plaintiffs widen constructThis the to1979.
sidewalks, proposedforprocurestreets and easementscertain

agree final consideration ofand to a timetable for boardutilities
petitionedproject’s phases. plaintiffs thethe The thenthree

City permission improve andfor to Birch StreetConcord Council
drainage systemprojectto site andto extend the a certain storm

petitioncertain water mains sewers. The council referred theand
board, 3,which, by Julyplanning stated that itto the letter dated

petition, proposed comportedhad reviewed the utilitiesthe that
existing city plans policies, the utilitieswith and and that

approved. part report, planningtheextensions should be As of its
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developerboard recommended that the bear the entire cost of the
proposed water mains and street reconstruction and that the sewer
systems gravity type. suggestionsbe of the It made no as to

citywhether the should share the cost of the storm drains or the
sewers.

9,July 1979, city utilitiesOn the council met to consider the
questioned planning engineer,extensions. It heard and a board the

counsel, subjectsplaintiffs’ representativesand other on such as
building density, selling prices, open space, problems, andtraffic

physicalthe characteristics and cost of construction of the
city engineerproposed the utilitiesutilities. The testified that

existingactually positive impactextension would have a on
systems, problems result fromutilities and that no technical would

Further,proposed plaintiffs’ pointedthe extension. the counsel out
agreeddevelopers paythat of the utilitiesthe to the entire cost

opposedextension. Most of the who the councilcitizens addressed
project. They generally undesirabilityspokethe a onof the of PUD

feasibilityConcord’s south end and not of the technical or economic
proposedof the extensions.

meeting, just plaintiffs’At the close of the before the vote on the
gavepetition, votingutilities ten of the twelve council members

amongreasons for their intended votes. Chief these reasons were
project,citizen discontent with the the belief that the utilities

might growthextension to in south end andlead further the
thereby adversely life,quality that theaffect the of and the belief
subject might put preferabletract be to some use. The

unanimously denyparticipating council members then voted to the
plaintiffs’ petition. subsequently requestedplaintiffsThe
reconsideration, but no council member moved to act on the
request Julyso the council did not reconsider its vote of 9. Even

grantedthough planning only approval,the board had conditional
lightprojectit incould not act further on the of the council’s vote.

posture ripeThe case is thus in the of a “final decision” that is for
Board,Totty Planningcourt review. v. 120 N.H.See Grantham

388, (1980).415 A.2d 687
August 17, 1979, plaintiffs petitionedOn the the Merrimack

County declaratorySuperior judgment equitableCourt for and
petition sought city’s completedrelief. Because the ofreview the

cityappeal providedaction and councilbecause no is from
decisions, Superior (Souter, J.) petitionthe Court treated the as a

that, decidingwrit of The in ofcertiorari. trial court held the fate
cityplaintiffs’ petition,the utilities the council considered matters

jurisdiction.outside its orderThe trial court vacated the council’s
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cityTheconsideration.matter for furtherand remanded the
appealed.

decision,reviewing the trial court said itIn the council’s
Citydecidingwas to record the Council“limited whether on the

illegally authorityrespect jurisdiction, or‘has acted in to
observance of the law ... or has abused its discretion or acted

”arbitrarily, unreasonably capriciously.’ Slayton v.or Personnel
Commission, 206, 208, 1159, (1977).N.H. A.2d 1161 The117 371

judge jurisdictiontrial said that he had “no to review the
any policy applicablesoundness of choices which the record and

may authority Citylaw disclose to have been within the of the
however, that,city argues, thoughCouncil to make.” The this

might proper agencybe the standard for review of administrative
decisions, legislativecertiorari does not lie to review acts of elected

city disagree. citybodies like councils. or aWe Whether not
generally legislative function,council serves a or administrative it

subject quasi-­is to review under a whenwrit of certiorari it acts
judicially. Woodstock, 323,Rhodes v.See Town 132 Vt. 318 A.2dof

(1974); city(1939).14170 C.J.S. Certiorari In this case the17§
quasi-judicially purportedcouncil acted because it to determine' a

petitioner’s rightspecific parcelto extend utilities to a certain of
571,Washington County, App.land. Allison v. 24 Or. 548 P.2d 188

(1976); 25,City Hopkins,Olsen v. 288 Minn. 178 N.W.2d 719of
(1970).

city’s argumentThe next relates to the trial court’s
consideration of certain part, questionInevidence. the on
certiorari was whether jurisdictionthe council acted within its
when it relatingconsidered certain plaintiffs’factors to the
petition. votingTen of gavethe twelve council members reasons
for their votes. The trial court considered those statements as

theyevidence because were “the best indications available of the
power jurisdictionor exercise,which the Councilors intended to

evidentiaryand of the they supportbases in powerclaimed of such
jurisdiction.” cityor The contends that the trial court’s focus on the

council members’ agree.statements was error. We do not
city’s positionThe giventhat the reasons for the vote were

longirrelevant as as the propervote itself was is without merit.
applies onlyThis rule actingif the council legislatively.was

Dist., 465,Coleman v. School 87 N.H. (1936).183 A. 586 As we
already said,have the plaintiffs’ petitionvote on the quasi-was a

judicial act. Our review of the record convinces us that the trial
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thethanexistedno better evidencethatcourt was correct
reciting votes.reasons for theirthestatementscouncilors’

court shouldcity’s argument the trialreject thatthealsoWe
long factswereas theredecision asupheld the council’shave

Thisproperly relied.havewhich it couldthe council onbefore
ruling reflected nothe recordthatposition ignores trial court’sthe

street,denying theindecisionfor the council’sbasissustainable
sewer, improvements.and water

city challengesmajor argument the trialIn its final and the
jurisdictionruling city inexceeded itscourt’s that the council

reaching itsconsidering inthose issues that it did consider
deny plaintiffs’ petition. trial court.upholdto the We thedecision

Certainly city jurisdiction grant withholdto ora council has
subject thepermission the ofto extend the utilities that were

plaintiffs’ (water service), and 252:4petition. RSA 47:1See 38:4
statutes,Further,(drains sewers), (streets). two of theseand 234:1

city enjoys252:4, suggest the council broadRSA 38:4 and that
cost,issues, including injurisdiction rangeto consider a wide of

determining subject should be extended.whether the utilities
However, severely rangecity of issues ita council narrows the
may awhen it establishesconsider relative to a utilities extension
planning board.

municipality aprovides that once a createsRSA 36:29
board,planning platting and subdivisionthat board has exclusive

Hudson,jurisdiction. 116 N.H.v. BoardLevasseur Selectmen ofof
general340, city(1976). retains no665 The council358 A.2d

mayplanningjurisdiction. a boardconcurrent The issues that
projectjurisdiction proposedaits overconsider when it exercises

expresslyfully The statute statesare enumerated in RSA 36:21.
“maythat, among things, provide for theboardother the

development municipality its environs.”of the andharmonious
Certainly by in statedvoiced the councilors theirthe concerns

PUDs, possible useunpopularity of betterreasons for their votes—
land, quality life and futureand adverse on ofof the effect

concept harmoniousgrowth ofsubsumed within the—are
conditionallyplanningmunicipal development. The board

petitionapproved plaintiffs’ project prior the for the utilitiesthe to
approval indicate thatThe conditions attached to thatextension.

concerningduly questions harmoniousconsideredthe board
statutorycommunity development. board has exclusiveThe

council,cityjurisdiction Theto consider these issues. RSA 36:29.
therefore, de novo.cannot reconsider them
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city apparentlyThe relatingcouncil considered the issues to
municipal development sensitivityharmonious of itsbecause to

widespread growth. Thoughrapidconcern over Concord’s we note
concern,the benevolent preliminaryreason for the council’s recent

growthcensus data rapiddemonstrates that fear inabout Concord
may unjustified.be populationThe total apparentlyof hasConcord

only percent 30,022 30,360increased one from to over the last ten
years. Monitor, September 17,1980,Concord at 1.

reading clearlyA of RSA ch. 36 as a whole indicates the
legislature’s planning boards, created,intention that once should

approving givenserve as the local authority project.for a That
city council, throughintent is not power passserved when a its to

extensions,on proposedutilities exercises a de facto veto on
projects planning alreadythat the board has considered and
approved. derogationSuch a state of affairs would in of aexist
statutory requiresframework that comprehensive land use
planning major growth regulation.as the tool of Beck v. Town of
Raymond, 793,118 (1978).N.H. 394 A.2d 847

agree city may,We that the council in its deliberations on
alterations,utilities extensions and street consider those issues not

consigned planning jurisdiction.to the board’s While we can offer-­
bright distinction,no mayline utilitya council not use orsewer

pretext growthextensions as a developmentto reconsider and
projectsinissues the context of planningthat the board has

previously approved, but must confine itself to the immediate
questions whether proposed technicallythe utilities extensions are

city’sfeasible and in Assumingthe best financial interest.
appropriate security performancefor the plaintiffs’ promises,of

pointlatter agreedthe is in plaintiffsnot issue because the have to
legislativeabsorb jurisdictionall costs. The ofstructure in this

clarityarea of the crystal.law lacks the hopeof We would that the
municipalities givenas well as the court could be clearer direction
by the General Court.

holdingWe affirm both the and the order of the lower court.

Exceptions overruled; affirmed; remanded.


