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Duston, 180, 181, 596, (1926);82 N.H. 131 A. 597 see v.State
Arthur, 561, 564, 884,N.H. (1978).118 391 A.2d 886

Bois, J., joins in this dissent.
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BOIS, Newappeal is whether thepresented in thisJ. The issue
(PELRB)Employee BoardLabor RelationsHampshire Public

(SNC)Negotiating hadholding the Committeein that Stateerred
by refusing negotiate atopracticecommitted an unfair labornot

proposal pertaining to certainEmployees’ (SEA)AssociationState
PELRB,hearing the SEAemployees. the before theAtacademic

“wages”subject proposal constituteditsthat the matter ofclaimed
bargaining.XI, thereby requiring collectiveRSAunder 273-A:l

State, however, proposalsuccessfully theasserted thatThe
pay comesalary equalization of whichinvolved administration and

managerial Wenon-negotiable discretion.the ambit ofwithin
uphold the PELRB.

negotiating the andtermsand the werethe SNCIn 1978 SEA
Julyintake effectemployee contract toof new Stateconditions a

proposalnegotiations a whichDuring offeredthe the SEAof 1979.
faculty themembers ofequalize forthe salariesit claimed would

systemcollege toinstitutetechnicalandvocational technical
Slayton“equal equal v. Personnelpay for work.” Seereflect

206, TheComm’n, (1977); 98:13 XIII.1159 RSA117 371 A.2dN.H.
planproposednegotiate, citing thethe intrusionrefused toSNC

ofmanagerial of the directordiscretionwould have on the
eventuallypartiespersonnel commission. Thepersonnel and the

contract, which would increaseemployeeto terms on a Statecame
includingemployees, academicthe salaries for all State classified

agreement, in forthe billemployees. which was includedThe new
budget, however, of theoperating include alldid notthe 1979

III,Laws, II,proposal. ch. 434:35of the SEA 1979 N.H.terms See
II, III,IV & :42 IV.

legislative budget,Prior to action on the State the SEA
proposalsubmitted its to a fact-finder RSA Iunder 273-A:12

1979).(Supp. The fact-finder that the SEArecommended
objectiveproposal,withdraw its the of was similar to anwhich

pendingaction Employees’SEA before this court. See Ass’nState
637,Lang, (1979). Rejectingv. 119 N.H. A.2d the406 702

fact-finder,recommendation of the the thatSEA submitted
approval membershiprecommendation for to ofor denial fullthe

andthe SEA the Governor and Executive RSA 273-A:12Council.
membership thereupon acceptedII. The full of the SEA the

recommendation of the fact-finder.
findings byof theto a on the fact-finderPrior decision the

attorneyCouncil, from theand Executive counselGovernor
general’s with inform him that theoffice met SEA counsel to

department thepersonnel preparingwas a bill for submission to
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legislature higherprovide employeesto for salaries for academic
grade. partiesthan those included in their current labor After the

reaching compromise,were in filed anunsuccessful a the SEA
PELRB, allegingpractice complaint theunfair labor with the that

negotiate wages personnelhad and hadSNC refused to for State
bynegotiation processevidenced an intent to thecircumvent

legislation. hearing complaint,The PELRB held a on the SEA and
shortly by personneldepartment ofthereafter the bill authored the

Hampshire adoptedwas introduced in the and as anNew Senate
budget legislation.the effectamendment to State of theUncertain

legislationpending pending courtthat the and the case before this
it, the issued an orderwould have on the matter before PELRB

denying request finding practice.the for a of an unfair laborSEA
Governor, meanwhile, signed budget bill. Both theThe the State

rehearingthe before the PELRBSNC and SEA filed motions for a
granted. rehearing,which the board After a the PELRB rescinded

appeal,led to thisits earlier order and issued the order which
ruling attempted negotiatethat the SEA had to the classification

non-negotiablesubjectemployees,of certain academic a within the
managerial function of the State.

payequalizationcontends that its effort to ofThe SEA include
budgetemployeesspecific group of Statefor a academic into the

mandatorynegotiate “wages”,attempt which is aan toconstituted
subject bargaining NLRB v.under RSA 273-A:3 I. Seeof collective

(1958).Borg-Warner Corp., 342356 U.S.Wooster Division of
Basing Slayton Personnelon decision in v.its assertion our

206, arguesComm’n, (1977), that1159 the SEAN.H. 371 A.2d117
equalproposal sought implement “equal pay for work” forits to

Although Slaytonemployees.subgroup thethis of academic state
us,factually we conclude thatis similar to the case beforecase

Slaytonthem. In a teachersubstantive distinctions exist between
academichad worked a nine-monthat the Laconia State School

year beginning basis.prior on a twelve-monthto the same work
equalsought equal pay workimplementation of forThe teacher

wagespersonnel, her to reflect athe of who raisedfrom director
impression that she hadtwo-month increase under the mistaken

holdingyear. inworking In ouracademicbeen a ten-month
awarding compensationbySlayton discrepancywe remedied this

ofplaintiff accurate state theto for three months to reflect thethe
facts.

Although attemptsthe SEA had chosen to characterize its to
collectively bargain “equal pay equalas an effort to effectuate for

decision,Slaytonwork” under the the PELRB concluded that their
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implement payefforts to the same for classes ofrate of eertain
employees infringe uponin attemptfact constituted an to the state
employee system.classification RSA 273-A:3 III the StateUnder

systemcan establish a merit which allows advancement for its
employees. powerThis is withconsistent the definition of
“managerial policy prerogative publicwithin the of theexclusive
employer” essentiallyas set forth in RSA 273-A:l XI. The SEA is

claiming unequal seekinghere,not salaries but is to abolish the
tripartite system personnel departmentclassification which the

compensationhas established to determine based on when the
employee length respectiveacademic was hired and the of the

year. logical attemptschool The would beextension of this SEA
pay regardless theyemployeesone scale for all academic of when

work,began thereby altering systemto the state merit as it relates
designation 98:3;to the of salaries. Melton PersonnelSee RSA v.cf.

Comm’n, 280,272, 1060, (1979);119 N.H. 401 A.2d 1065 Jeannont
Comm’n., 1193,597, 601,v. N.H. Personnel 118 N.H. 392 A.2d 1195

(1978); 424, 426,Comm’n,Wilson v. State Personnel 118 N.H. 387
1160, (1978).A.2d 1161 The PELRB held that a result fallssuch

managerial prerogative and,within the public employerof the
therefore, negotiable.is not

In Employees’ 885,State PELRB,Ass’n v. 397N.H. 118 N.H.
(1978), obligationA.2d 1035 this court examined the of the State to

statute,bargain bargainingunder the collective RSA ch. 273-A.
recognized policydual of the statute: toWe the considerations

cooperative“foster between the Stateharmonious and relations”
“employees; encouragingand its byprotect publicand to the‘the

1975,orderly operation government.’uninterruptedand of Laws of
886, Clark, Jr.,generally R. T.490:1.” Id. at 397 A.2d at 1036. See

Scope“The Duty Bargain Employment”,the to in Public inof
Sector,Labor (A. KnappRelations Law in the Public 92-95 ed.

and1977). noted that made itemsWe further RSA 273-A:9 “[c]ost
employees”affecting Stateemploymentofand conditionsterms

negotiation. Employees’ v.Ass’n N.H.Statesubjects formandatory
considering thePELRB, 886, Whenat 1036.supra at 397 A.2d

bargainobligation“managerial policy” exception underto tothe
XI, gaveproperly broadheld that the PELRBweRSA 273-A:1

890, at 1038.Id. A.2dthis exclusion. at 397todefinition
Paper NLRB, 203,Corp.In Fibreboard Prods. v. 220379 U.S.
Stewart,(1964), widely concurringaccepted opinion,Justice in a

explained that scope mandatorythe words used to delineate the of
bargaining, namely “wages, hours,collective and other terms and
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employment”, 8(d),conditions of National Labor Relations Act 29§
158(d) (1976), Clark,are supra§U.S.C. “words of limitation.” See

at 87.
us,In the case before the PELRB found that the and theSEA

had, fact, negotiated “wages” during bargaininginSNC the
process employeefor the State contract which had included the
general salary increase. The board further ruled that the SEA
attempt negotiate regarding facultysubgroupto the of academic
actually request reclassify employeesconstituted a to those under
pre-existing personnel department classifications. See Wilson v.

Comm’n, 426,State Personnel 118 N.H. at 387 A.2d at 1161. The
obligations byPELRB concluded that the State had “fulfilled its

negotiating wages employees.”the for these

proposition that theWe have often restated the
initiallyauthoritylegislature to definehas vested the PELRB with

bargaining with thethe collective statute andthe terms of
interpret “managerial policy within the exclusivediscretion to

Collegeprerogative public employer.” Educ.of the Keene State
State, 1, 3, 1099, (1979);A.2d 1101 RSA 273-­Ass’n v. 119 N.H. 396

PELRB,XI; Employees’ 118 N.H. atA:1 see State Ass’n v. N.H.
889, Trustees,(1978); Empl.397 A.2d at 1038 Ass’n v. BoardState of

466, 467, 203, Dept.(1978);118 N.H. Rev.388 A.2d 204 N.H. of
977-78,Bd., 976,Emp.v. PublicAdministration Lab. Rel. 117 N.H.

1085, (1977). appealingA.2d 1086 that the380 RSA 541:13 states
show, byparty preponderance of thehas the burden to a clear

unjustevidence, the is orthat decision of the PELRB
Educ., 226,Appealunreasonable. See Berlin Bd. N.H.120 229of of

312, Principals,(1980);314 re Ass’n413 A.2d In Nashua Schoolof
90, 92, 832, College(1979); Keene State119 N.H. 398 A.2d 834

University1101;State, 3, atA.2dsupraEduc. Ass’n v. 396at
1139,State, 99, (1977).96, 1140System A.2dv. 117 N.H. 369
law,Furthermore, we will notin the an errór ofabsence of

ruling we find that the boardoverturn a of the PELRB unless
Trustees, supraEmpl. Ass’n v. BoardStateits discretion.abused of

Educ., supra204; Appeal Berlin Bd.467-68, seeA.2d at388at ofof
229, at 314.413 A.2dat

acknowledge significant at stakethat there are interestsWe
recognize complexparties. the factualfor both We further that

presented difficultsetting had arisen afrom which this issue
judicialquestion decision must reflect ourto the PELRB. Our

except in abuse ofposture upholding the PELRB cases ofof
policygive to thedue considerationdiscretion. We must also
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legislation the enactmentin which led toconcerns enunciated the
finding had,that the SNCof ch. We conclude that inRSA 273-A.

regardingnegotiated “wages”fact, thewith Statein the SEA
essentiallyrulingemployees contract, in that the SEA effortand

wages,reclassify negotiateattempt toan rather thanconstituted to
appropriatelyandthe PELRB did not abuse its discretion

parties.competing of thereconciled the interests

legislationplaintiff ofThe also contends that introduction
regarding employee was an unfair laboracademic salariesState

attemptpractice to instituteit a unilateralbecause constituted
change mandatory subject bargaining. find no merit inof Wein a

statutoryargument. legislature authorizationthis The can enact
committingpayment unfair laborwithout anfor the of salaries

practice. Summers, Bargaining:Employee A PoliticalPublicSee
(1974).1156,Perspective, 83 Yale L.J. 1193 Because we have

upheld the didof SEAthe PELRB determination that assertions
mandatory subjectnegotiateattempts ofnot constitute to a

legislationbargaining, involved hereit follows that thecollective
attempt the collectivewas not a unilateral to circumvent

bargaining process.

Appeal dismissed.

All concurred.


