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Bowers, Jr.,McSwiney, (RobertSemple,Jones & of Concord E.
orally), plaintiff.for the

Smith, acting attorney general,Gregory H. and Andrew R.
attorney generalGrainger, (Mr. Grainger orally),assistant for the

State.

Concord,Greenhalge, by orally,Frederic T. of brief and for the
defendant.

DOUGLAS, This case is before us for the second time. WeJ.
originally appealheard an anit as from order of the New
Hampshire Rightsfor whichCommission Human awarded Susan
Scarborough $2,500 defendant,rulingbased on a that the Robert
Arnold, againsthad discriminated her on the basis of sex. At that

specifictime we remanded the case to the commission to make
findings supportof fact to enable theus to evaluate decision and

$2,500 Arnold, 803, 809,Scarboroughits award. v. 117 N.H. 379
790, (1977) (“Scarborough I”).A.2d 794

May 26, 1978,On the commission seven-pageissued a new
decision in which it set forth in findingsdetail uponthe which it
based its byconclusion of discrimination the defendant and noted
that it would evidentiaryschedule an hearing on the issue of
damages. The defendant petition judicialfiled a for review under

354-A:10,RSA charging bias in the commission’s decision. He also
petition enjoinfiled a to hearing damages,the on which the

Superior (DiClerico, J.)Court denied.
The commission hearingscheduled a damageson the issue of on

July 28, 1978, and the bydefendant subpoenawas summoned
duces tecum. At hearing,the time of the the defendant filed
motions to jurisdictioncontinue for lack of and to transfer the case
to the EqualUnited EmploymentStates Opportunity Commission
(E.E.O.C.). When the motions,commission denied those Arnold left

hearingthe plaintiffroom. The filed a contempt,motion for which
the absence,commission denied. In Arnold’s the commission held

hearingthe and Scarborough $3,321.91awarded damagesin and
interest.

Arnold then filed a motion petition judicialto amend his for
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hearing the meritsreview, of a onexcepted the denialand later to
testimonycourt, request of theforsuperior denial of histhebefore

commission, requestof his toand denialof theexecutive director
contemptScarborough filed athe commission’s files.examine

Sender, J.,superioragainst in court whichthemotion defendant
DiClerico, J., by partiesexceptions both beforeallreserveddenied.

rights superior court andand theon humanthe commission
them to this court.transferred

by parties (1) whether the recordthe are:The issues as framed
26, 1978, findingsMay of commission on humansupports the the

torights; (2) prior remand enabled the commissionwhether our
damages; (3) whether theevidence on the issue oftake additional

deposerefusingin the defendant tosuperior court erred to allow
and to examine thethe executive director of the commission

bias; party(4) whofiles to show and whether acommission’s
hearing subpoena contemptappears a a is inat commission under

by leaving testimonygives evidence.before he and Weof court
rulings exception the increase inthe below with the ofaffirm

damages.

power toFirst, question commission’sof thewe address the
Although perfectionhearing of anremand.additional onhold an

jurisdiction respect to issuesmay agency withappeal the ofdivest
447,Munnis, 446, 224 A.2dRautenberg N.H.appeal, see v. 107on

by232, it means(1966), remanded this courtwhen a case is233
agency to takeis to the administrativethat the case returned

opinion of the court. Inin accordance with thefurther action
Scarborough majority the case to thea of this court remandedI

findings opinion.”with thiscommission “for in accordance
811,Scarborough, remandA.2d at That117 N.H. at 379 795.

award,damageonly and this court isrelated to the basis for the
reopen ofthat it was intended to the issue theunanimous not

damages. scopetherefore exceeded theamount of The commission
damages,by holding hearing the of butof the remand a on amount

findings originalfifteen and conclusions derived from theits
clarify reasoning original for its conclusionrecord its and the basis

damages.anof discrimination and award of

The findingsnext issue is whether the commission’s are
supported by the arguesrecord. The defendant that the United

SupremeStates Court Corp.decisions in Furnco Construction v.
Waters, 438 (1978),U.S. 567 Sweeney,and Board Trustees v. 439of

(1978),24 original case,U.S. decided after our decision in this
wayshould affect the this findingcourt evaluates the commission’s
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employment Sweeneyof discrimination. Furnco and have no
bearing case; they proofon this dealt with the burden of that shifts

employer plaintiff prima showingto an after a has made a facie of
Green,Douglas Corp.discrimination under McDonnell 411v. U.S.

(1973). together, holding792 Read those two cases do not alter the
Douglas onlyin plaintiffMcDonnell but make it clear that the

discrimination,proving includingcarries the ultimate ofburden
proving employer’s non-discriminatorythat the articulated reason

pretext.for his adecision is

Scarborough had made noIn I we noted that the commission
finding plaintiff provingon whether the had met her burden of

808,pretext. Scarborough, at at In its117 N.H. 379 A.2d 793.
decision, May 26, 1978, adequatelysecond dated the commission

specifically found that “there were no bonaaddressed that issue. It
qualifications managementoccupational positionfide for the of

Commission,of the at The commission basedtrainee.” Decision 5.
finding in Arnold nor hisits on evidence the record that neither

employees any occupational requirements inmentioned the
telephone.newspaper withadvertisement or over the Combined

managementevidence that Arnold had never hired a woman as a
employees responded telephonetrainee and he his to twothat or

inquiries beingnotwith the statement that women were
management position, areconsidered for the trainee the facts

support finding requirementsufficient to that thethe commission’s
grill merelyexperience pretext.of was a The defendant’s evidence

by preponderance that the commission’sdoes not establish a clear
unjustdecision was or unreasonable or that it contained an error

of law. RSA 541:13.See
argues plaintiffdefendant next that the did not meet theThe

showingDouglas requirements prima ofMcDonnell for a facie
give defendant andiscrimination because she did not the

soughtrejectopportunity prove that heto her and could not
rejection.qualificationsapplicants after her Thatwith her

argument four-prongedDouglasis without merit. The McDonnell
test was not meant to be an inflexible rule. Teamsters v. United
States, 324, (1977). SupremeThe held that431 358 CourtU.S.

vary accordingprima proof to thefacie of discrimination would
Douglas,facts of each 441 at 802 n.13.situation. McDonnell U.S.

mayI, prove aplaintiffScarborough theinAs noted
discriminatoryby showing either aIof 354-A:8violation RSA

fairly of herher becauseconsiderhire or a failure torefusal to
807, In a refusalScarborough, atat 379 A.2d 792-93.sex. 117 N.H.
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required. In a similarrejection notiscase, proof actualofhireto
injuriesthenoted, of andeffectsSupreme Court “[t]hethecase
alwayspractices are notdiscriminatory employmentfromsuffered

requestedaexpressly deniedwho werethosetoconfined
chargeTeamsters, Aat 365.431 U.S.opportunity.”employment

applicantantogive equal considerationtoemployer failedanthat
formallyisuntil sheapplicant to waitrequire thewould never

onlythat time. Thecomplete beforerejected the offense isbecause
rejection is thata formalto wait forapplicant’s failureof aneffect

atprove. id. 367.difficult tocase moremakes herit Cf.
Scarboroughargument. IInfinalturn to the defendant’sweNow

showing prejudice orany of actualofheld the absencewe “[i]n
ofdefendant, say procedures RSAthat theby we cannotthebias

Scarborough,process.”deprivation of duerepresent a354-Ach.
argues that the810, defendantA.2d at Theat 379 794.117 N.H.

deposeopportunity to thedenyingin him thesuperior court erred
theto examinecommission anddirector of theexecutive

was actualwhether therein order to discoverfilescommission’s
specificpoint to nocanproceedings.in The defendantbias the

bias, argues had issuedbecause the E.E.O.C.of but thatinstances
thein of 1978probable cause Marchdetermination ofa

agency.by Thatthathave been influencedcommission must
E.E.O.C., seeargument of the M.misunderstands the function

Coyle, Employment:in andSex Discrimination The Procedural
Evidentiary Aspects Litigation, 365,Title VII 19 N.H.B.J. 367-of

(1978), honesty“presumptionand does not overcome the of and69
integrity serving Larkin,adjudicators.”in those as v. 421Withrow

35, (1975).47U.S.

givenAlthough discovery be a broad andrules are to
451,Corp.,interpretation, 120see v. Kalwall N.H.liberal Robbins
the(1980), to determineA.2d 4 the trial court has discretion417

112, 115,Cutter,discovery, 229of see 108 N.H.limits v.Hartford
any173, (1967). has not madeBecause the defendantA.2d 176

soughtallegations bias, appearof does notactual the information
“reasonably discovery of admissiblecalculated to lead to the

Superior 35.b(l).Court Rule superiorevidence.” The court was
refusing defendant’swell within its discretion in to allow the

discovery requests.
Scarboroughonly by plaintiffthe is whetherThe issue raised

Arnold, byhearingwho was the commissionsummoned to a before
leaving hearing.subpoena, contemptwas in thea of court for

discretionary, Wright,contempt power Wrightthe is see v.Because
102, 103, 837, (1979), note that the119 N.H. 398 A.2d 838 we
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proper inquiry is not whether we would have found the defendant
contempt superior clearlyin but whether the court abused its

refusingdiscretion in to Boisvert,do so. 174,State v. 119 N.H.Cf.
(1979);178, Payeur,48,400 A.2d 51 194,Eichel v. 196,107 N.H.

(1966).287,219A.2d 288 We hold that it did not.

rights powerThe commissionon human does not have the to
punish contempt. petition contemptfor RSA 354-A:7 VII. A for

superior judgecourt,must be filed 491:19,in the RSA and the has
power proceed though originalthe to as the matter had been

types contempt,before him. RSA 491:20. There are two of
distinguishable according to'purpose: contempt,civil where the
purpose plaintiff,is remedial and for the benefit of the and

contempt, purpose punitive preservecriminal where the is and to
authority dignity Nottinghamthe and of the court. Town v.of

Waters, Inc., 282,Cedar 285, 851,118 N.H. 385 A.2d 853-54
(1978). plaintiff contemptIn this case the filed the motion for with

superior Any purpose16,the court on October 1978. to be served
contempt finding punitivein a at that time would have been

alreadyrather than remedial because the commission had held a
hearing damageson the issue of without the defendant and had

plaintiff. Scarboroughmade an award to the did not seek another
hearing. contempt proceedingBecause the would have been

punitive, plaintiffscriminal and the interest was limited and the
greater. generallycourt’s discretion id.;was See 17 Am. Jur. 2d

Contempt (1964).§ 4 We cannot find that the court abused its
refusing punishdiscretion in defendant,to the but such conduct in

might require integrityanother context well action to insure the of
process.the administrative

Judgment plaintiff infor
$2,500.00.the amount of

specially;Grimes, C.J., BoiS, J.,and concurred the others
concurred.

GRIMES, C.J., BOIS, J., concurringand specially:
Although Scarboroughwe I,adhere to our dissent in we are

by majority opinionbound the in that case and therefore concur in
opinion.this


