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involving greater and aPER This homicide case both aCURIAM.
presents questionissues. first islesser-included offense two The
right put jeopardy waswhether the not to be twice indefendant’s

hung juryof aviolated when the court declared a mistrial because
asking jury they onfirst if had a verdict thewithout the reached

greater question is whether court erred inoffense. The second the
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deadlyfailing charge jury forceto the that the defendant could use
dwellingretreating his housein self-defense without while outside

grounds.upon itsbut We reverse.
guaranteedright put jeopardy underThe not to be twice in is

Hampshire N.H.both the New and States Constitutions.United
1, 16; Althoughpt. drawart. U.S. Amend. V. weConst. Const.

States,upon Supremeof wedecisions the of the UnitedCourt
Hampshire.thedecide this case under constitution of New

charged manslaughter.defendant was hisThe with At first
trial, Judge (Mullavey, charged jurors theyJ.)the that iftwice the

theyguilty manslaughter,found the defendant not of then should
guiltyconsider whether he offense ofwas of the lesser-included

negligent By instructions, given objection,homicide. these without
judge jurythe trial made it clear that was not to considerthe the

greaterlesser offense itunless first considered the offense of
manslaughter guilty. presumeand found the notdefendant We

jury judgethat the followed the court’s instructions. The trial said
nothing jurors bringing guiltyto the about in a verdict of not on

greater charge theyifthe even to reach verdict onwere unable a
charge. theylesser theythe We cannot assume that knew that

fact, charge jurorssocould do. In the court’s could have led the to
theybelieve that could not.

jurors time, theyAfter the had afordeliberated asked a
question concerning manslaughter thewhich court answered. The

day jury question concerning negligentnext the asked a homicide
which the daycourt also answered. of theAt the end second of
deliberation, jurorsthe theyinformed the court that could not
reach a verdict. When anthe court indicated tointention declare a
mistrial, attorneythe oppositiondefendant’s indicated unless the

jury theycourt first asked the whether had reached a verdict on
manslaughter charge.the jury’sCounsel reasoned from the

questions and possiblethe court’s instructions itthat was that the
jurors guiltyhad greaterreached a not chargeverdict on the and

agree onlywere unable to on the lesser offense.
jurors agreed,Whether the had finality, acquitwith to on the

greater questionoffense is questionsnot the here. The on the
jeopardy whether,double issue are inquiringwithout first what

jury done,the had in fact necessity”there was a “manifest to
declare a mistrial or public justicewhether ofthe ends would
otherwise be dischargedefeated if the jury.trial court failed to the

Jorn, 470,United States v. 400 (1971);U.S. 485 United States v.
Perez, (9 Wheat.)22 (1824).U.S. 579

It is fundamental that under jeopardythe double ofclauses



730

Hampshire Constitutions the defendantthe New and United States
byright completed particularaa have his trialhas “valued to

497, (1978), quotingWashington,Arizona v. 434 U.S. 503tribunal.”
Hunter, 684, (1949). law is clear that tov. 336 689 TheWade U.S.

judge mayright”,preserve a declare a mistrialthis “valued
only athe if there is “manifestwithout defendant’s consent

act,necessity public justicefor the ends of would otherwisethe or
supra.v.be defeated.” PerezUnited States

Washington, SupremeIn Arizona thev. States CourtUnited
degrees necessity “highconcluded that there are of and held that a

degree” necessity required justifyof tois a mistrial without the
case,presentconsent of the 434 the it isdefendant. U.S. at 506. In

clear that the not ondefendant did consent to the mistrial the
manslaughter charge requested.inquirywithout the he

only expresslyto find a manifestdid the trial court failNot
necessitynecessity, been found. Nor wouldbut no such could have

justice by askingpublic simplybeen thethe ends of have defeated
charge.manslaughterjury they Ifif reached a verdict on thehad

negative, been ahad been in the there would then havethe answer
juryIf had that the hadbasis for the mistrial. the answer been

right”agreed acquittal, then “valued wouldon the defendant’s
all,necessity highupheld. ahave There was no at much lessbeen

necessity, makingdegree theof to declare a mistrial before
inquiry requested. possible a must beAll alternatives to mistrial
considered, wantingemployed of aand found before declaration

objection justified.the Unitedmistrial over defendant’s is See
Jorn, 486-87; Pingv.400 at Kinv. U.S. United StatesStates

689,Cheung, (5th 1973). That was not done in485 F.2d 691 Cir.
Consequently, on theof the mistrialthis. case. the declaration

manslaughter charge violated thethe circumstancesunder
jeopardy rights a retrial on thatanddefendant’s double barred

greater offense.

chargemanslaughter intheondefendant was retriedThe
jeopardy. secondin At theright put twiceto beof his notviolation

ofguilty offensetrial, jury of the lesser-includedhimthe found
acquittal on theannegligent verdict constitutedhomicide. This

184,States, 190charge. U.S.manslaughter 355v. UnitedGreen
ofthe thejury convict defendantdid not(1957). fact that theThe

however, on thethat the verdictoffense, meangreater does not
be vacated.invalid and mustmay conviction isstand. Thatlesser

Although(1970). the defendantGeorgia, 323v. 398 U.S.PriceSee
charge,negligent he cannothomicidemay thebe retried onnow

manslaughter.retried forbe
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retrial,likely againBecause the issue is to arise on we also
argument concerningaddress the defendant’s self-defense. See

431,State, 353, 356,Hayes (1969).v. 109 N.H. 252 A.2d 433-34
The defendant asserts that tohe was entitled an instruction that he

properly deadlyemploy personcould force in the defense of his
home, immediately adjacentupon grounds.while in his hisor The

State, hand, argueson the other the defendantthat was not
Hampshire statutoryentitled to ansuch instruction because New

requires person exceptlaw a to retreat from attackeran where “he
dwellingis III(a) (emphasisin his . . added).. .” RSA 627:4 In

claim,support pointsof its the State to uncontroverted evidence
strugglethat the fatal between the defendant and the decedent

placetook on the defendant’s somebeach at distance from his
cottage.

personThe common-law rule was inthat a attacked his own
groundhome need not retreat but could stand his and defend

himself, point deadlyemploying againsteven to the of force his
Grierson, 36, 40, 851,assailant. v.State 96 N.H. 69 A.2d 854

Indeed,(1949). rule, Grierson,it was this as restated in that was
incodified RSA III. The627:4 State maintains that the term

“dwelling” privilegeas used in person’sthe statute alimits to use
deadly force to those occasions when he is attacked within the four

dwellingof disagree.walls the structure. We
exceptionThe appliedcommon-law to the ruleretreat to attacks

occurring home, “curtilage.” Perkins,in the or within the R.
(2d 1969); Annot., 1458,Criminal Law 1010 ed. 52 A.L.R.2d 1459

(1959). This court’s use of the term “home” in Grierson does not
judicialaconstitute person’s rightconstriction of the extent of a to

retreating.defend himself context,without first In a similar we
person’sconstrued a buildingshome groundsto theinclude and

curtilage, definingwithin the includingthe aslatter term “those
outbuildings directly intimatelywhich are and connected with the

proximityhabitation and in groundsthereto .. . and the land or
surrounding dwellingthe necessarywhich are and convenient and
habitually familyfor purposes carryingused and on domestic
employment.” Hanson, 689, 690-91,State v. 113 N.H. 313 A.2d
730, (1973) (citations omitted).732

persuadedWe legislature’sare not that the use of the term
“dwelling” was meant to restrict privilegethe common-law to use
deadly force in retreating.self-defense without Absent a clearer
legislative indication, we will not changeconstrue a statute to the

Thaxton,common 526,law. See State v. 120 N.H. 419 A.2d 392
(1980); Mullen, 703,v. (1979).State Thus,119 N.H. 406 A.2d 698
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agreewe that was anthe defendant entitled to instruction that' he
properly employ deadly personcould inforce defense of his

retreating grounds.uponwithout while hisoutside house but its
We are unable to determine on the record before us whether the

curtilagearea thewhere altercation occurred was within the of the
defendant’s leave to behome but that determined on retrial.

Reversed and trialremanded newfor
negligent charge.on homicide

BOIS,J., dissented; the others concurred.

dissenting: disagree partBois, J., I that thewith of decision
which reverses trial inthe court its declaration of a mistrial

jury’s inabilitybecauseof the to reach verdict.a
every putlaw is thatThe clear time a isdefendant to trial

competent jury, gobefore a is not ifhe entitled to free the trial
bycompelling the“Where, for reasons deemedmistrial.ends in a

intelligentlyjudge, such ato makebestwho is situatedtrial
justicedecision, withoutcannot be attainedends of substantialthe

discontinuing maytrial, without thea declaredthe mistrial be
mayobjection, he behis andand even overdefendant’s consent

(Citationsconsistently the Fifth Amendment.withretried
longomitted.) rule‘[t]his has favored theclear CourtIt is also that

consistentlyjudge . . .’ that we havein trial andof thediscretion
sharp of thatthe exercisesurveillanceto scrutinize withdeclined

(1961).364,States, 368367U.S.discretion.”Gori v. United
(1980), weDonovan, 603, A.2d 1102419In v. N.H.120State

recently exercise of soundin our trial court’sour faithreaffirmed
why,Accordingly, thereason undersee noI candiscretion.

holdingdepart ourcase, fromthis we shouldincircumstances
may of itsexercisethe conscientiousdo inhibitTo sotherein.

necessityfinding act,judgment orfor thein that there is manifest
justice defeated.bewould otherwisethe ends ofthat


