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suspensionin ofhave resulted a its license for a limited time. To
Metropolitan’sthe extent that salesmen lose commissions earned in

policyholders willinginthose cases which are not to forbear
during period suspension,purchasesinsurance the of the such

publiclosses are to thesubordinate the interest which commis-
charged protect.tosioner is

Affirmed.

BROCK,J., sit;did not the others concurred.
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Gregory Smith, acting Heed,attorney generalH. (Peter W.
attorney general,assistant orally), for the State.

Kenna, Manchester, orally,Bruce E. byof brief and for the
defendant.

DOUGLAS, J. The main inissue this case is whether the
right processdefendant’s to due imposingof law was violated in an

allegesenhanced sentence. The defendant three violations of his
process rights. First,due jurythat he was not afforded a

beyonddetermination a reasonable ofdoubt the facts relevant to
Second,the enhanced givensentence. adequatethat he was not

possibilitynotice of the of an manifestingenhanced sentence for
exceptional cruelty depravity providedor as 1(d).for in RSA 651:6
Finally, findingsthat the court specificfailed to enunciate of fact
justifying an enhanced sentence. We hold that there has been no

rightviolation of the processdefendant’s to of law.due
Friday, September 22, 1978, victim,On the Darlene, spent the

evening with some friends at Poor inJohn’s Pub Manchester. She
danced, drinks,consumed three or approximatelyfour and left at

September12:30 a.m. on parked car,23. As she walked toward her
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stranger sportsa in a small red car asked her directions. Darlene
approached help.the car and stated that she of nocould be The

car, defendant, Patrick,man the theinside identified himself as
lonely, gostated that he was new to the area and and asked her to

offer, statingfor coffee with him. She declined the that she was on
way friends, nearby telephoneher to meet some and then entered a

■acquaintance. booth,phonebooth anto As she theleft the
againapproached requested accompanydefendant her sheand that

cup again offer,him for a of coffee. onceDarlene declined the but
plead finally acquiescedthe defendant continued to with her. She

agreedpleas spotto his and to his cardrive to the where she had
parked parked hers,own.her She the car behinddefendant’s
exited, goodnight. vehicle,and said herAs Darlene entered the

her,defendant, passengerwho had followed shoved her to the side.
struggled, grabbedAs she herhe wrists and over hercrawled to

passenger against door,the side. back theShe then leaned driver’s
and the defendant her to herordered remove all clothes. She
refused, rippedheand her blouse down the front. The defendant
grabbed position arm,inDarlene a headlock with his left with her

against body.head his repeatedly topHe then struck her on the of
the head with a metal hammer with such thatforce she heard

manyeachechoes with blow. notShe does recall how times she
hit, longwas hownor the attack thelasted. When defendant

her, me, Patrick”, passedreleased she said: “You hurt and out.
periodThe victim awakened after an unknown of time. She had

difficulty seeing eyebecause lefther had shut andswollen her
right eye only partially open. lockingwas After the car doors she

and,attempted travelingdrive areato out of the after a short
distance, parked policeman,struck a car. A who witnessed the
accident, aid, hospitalto her shewent and was taken theto for
treatment.

jury guilty attempted first-degreeA found the defendant of
murder, sentencing hearing,RSA 629:1. At the the State
requested giventhe defendant benot the normal maximum

attempted (15 years, 651:2),sentence for murder butRSA rather
pursuant 1(d)an to manifestingenhanced sentence RSA 651:6 for

“exceptional cruelty inflictingdepravity bodilyor in . .. serious
injury (Goode,on victimthe of his crime.” The Court J.)Trial
accepted imposedthe recommendation and the maximum sentence

thirty ten-yearyears minimum, sayingof with a that the
exceptional cruelty depravitydefendant had manifested or in

inflicting bodily injuryserious to his victim. The court denied the
defendant’s sentence,motion to reconsider and reserved and

exceptions.transferred all
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present sufficienttothe State faileddefendant contends thatThe
hewhen assaultedthe of Darlenethat intended deathheevidence

sufficiencyexceptionweighing of theto thedefendant’stheher. In
evidence on theevidence, whether theto determineour task is

guilt beyondfindingreasonably supported a reasonableofarecord
doing,(1979).307, In soVirginia, 318443v. U.S.doubt. Jackson

anyevidence, inferencesreasonableview andmust all thewe
lightmay it, to themost favorablebe from in thedrawnwhich

472, 938,462,319; Belkner, 374 A.2dat v. 117N.H.Id. StateState.
(1977).944

following The defendantat trial.was adducedThe evidence
large autobody he confrontedhammer whena metalcarried

grabbedvehicle, hea in thein her brief scufflecar. AfterDarlene
began pounding repeatedly head with theher over theher and

injuriesresulting Dr. Ali Ata testifiedwere massive.Thehammer.
extendingmultiple from herlacerationsthat Darlene suffered

multiplescalp,to of and sufferedforehead the vertex her also
on and further testified that thelacerations her face nose. He

largebridge of her there was evidencenose was and swollen and
eyesof fractured facial bones. Both were swollen shut.of Darlene’s

broken,Both her nose and a tooth and she had lacerationswere
resulting complete tissue,in a loss a distortion of theof total

disfiguring requirenose,contour of her and that wouldscars
plastic surgery.

mayinjuriesThe defendant’s that some of these have beenclaim
by thatcaused the victim’s automobile accident occurred

by testimonysubsequent policeofto his assault was the therefuted
witnessingofficer the collision. The officer testified that Darlene’s

travelling slowly merely pushed parkedvehicle was so thethat it
sports opinioncar with itwhich came in contact. It was his that

injuriesher were not the result of the accident.

voluntarilyThe defendant contends that because he ceased
only logicalvictim,of inference that canhis assault the the be

argumentis that did not intend her death. Thismade he to cause
passed stoppedis without merit. Darlene out when the defendant

striking reasonablyher. It thecould be inferred from defendant’s
injuriesthat he that he onactions believed the massive inflicted

killing Further,victim had her. even ifhis succeeded in the
voluntarily striking with adefendant ceased Darlene hammer

precludedeath,hebefore believed he had caused her that does not
jury reasonably inferringfrom thethe that defendant intended to

begankill her when thathe the assault. We hold there was



742

reasonably findingsupport a ofsufficient evidence which could
first-degreeguilt beyond attempted murder.a reasonable doubt of

allegation rightnow the thatWe address defendant’s his to
process arguesdue of law has been violated. The defendant that

finding cruelty depravity findingthe court’s of or was a of a
merelyseparate sentencingelement not aof an offense and

criterion, 118, 287,Champagne,see State v. 119 A.2dN.H. 399 289
only(1979), protectionand contends that because he of hisreceived

process rights sentencing hearing,due commensurate with a the
findingcourt committed reversible error. We hold that the court’s

sentencingwas a valid criterion.
heavily Wilbur,MullaneyThe defendant onrelies v. 421 U.S.

(1975). may appearMullaney684 demonstrates that what at first
sentencing actually finding byto be used as a was a thecriterion

Mullaney,court of of a Inanother element more serious crime. the
chargedState of a theMaine man with murder but defendant

killing passion,contended that he committed the in the of andheat
only guilty manslaughter.was presumedof Maine law malice

aforethought killings beyondprovedin aall unless the defendant
killing passion.doubt that the in heat ofreasonable occurred the

provenThe State contended that once a felonious homicide was
beyond merelydegreedoubt,a reasonable the of intent became a
sentencing Supremefor theconsideration court. The StatesUnited

rightprocedureCourt held that this the to dueviolated defendant’s
process prosecution required proveof law thebecause was not to
every necessary charged.element to constitute the Id. atcrime
704.

us,In the case before the defendant havewould us read
requiring jury beyondMullaney as a determination a reasonable

severityanydoubt of sentence,fact that increases the of a
reasoning any length,that atime fact increases sentence that fact

reality greateris in new,an ofelement a offense and not a
sentencing reading justified.consideration. No such Mullaney,is In

Supreme seeking preventthe United States wasCourt to states
circumventing process by redefiningfrom due considerations the

characterizingcrimes,elements that constitute different them as
solely punishment.factors that bear on the ofextent Id. at A698.

length.trial court has broad discretion to determine sentence
(1949),York,Williams v. New Mullaney337 241U.S. and inwas

wayno Note,meant to generallyrestrict that discretion. See The
Constitutionality PermittingStatutes Increased Sentencesof for

Dangerous Criminals,Habitual or 356,89 Harv. L. Rev. 371
(1975).
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Florida, (1976),v. 428 242 the United StatesIn U.S.Proffitt
upheld partcapital in on the trialSupreme a sentence basedCourt

hearingjudge’s the defendant’sdetermination at a sentence that
heinous, lifeespeciallybeen or cruel. Thecrime had atrocious

normally the ofmeted out was increased to sentencesentence
beyondjurya doubt ofwithout determination a reasonabledeath

Thoughby judge. speakingfacts theall the considered trial
capital strongpunishment,of a forspecifically makes caseProffitt

judges retaining sentencing powers. Courttrial court certain The
“judicial sentencing anythingifthat should lead to evenstated

consistencygreater impositionin level ofthe at the trial court
punishment judge experiencedcapital trial more insince a is

sentencing jury imposeathan and therefore is better able to
analogousimposedsimilar to insentences those cases.” Id. at 252.

Clearly judgebynot all infactors considered a trial that result
beyondrequire juryaan increased sentence determination a

See, (two priore.g., 1(c) prisondoubt.reasonable RSA 651:6
us,sentences). findingIn the case before trialbecause the court’s

crueltyexceptionaldefendant depravitythat the manifested or was
sentencing consideration,valida there was no violation of the

right Patterson,process Spechtdefendant’s to ofdue law. v. 386See
605, (1967).608U.S.

argument given adequateThe defendant’s that he was not
subjecthe largelynotice that was to an enhanced sentence is

depravityby exceptional cruelty or a validthe isobviated fact that
stringentsentencing The noticein our statutes.consideration

Constitution,requirements delineated in both the StatesUnited
VI, Hampshireand the NewConst. Amends. V andU.S.

Constitution, 1, 15, clearlypt. refer to crimesN.H. Const. art.
recognizedbycharged Supreme that relaxedthe The CourtState.

hearingsapply in order toprocess in sentencedue considerations
improve of“progressive administrationto themake efforts

However,York,justice.” supra at 251.criminal v. NewWilliams
opinion in this case wasis of that the defendantthis court the

provided adequate possibility of annotice of the enhanced
clearlyonly provisionNot is the enhanced sentencesentence.

applicable allHampshirein tothe statutes asdelineated New
crimes, prior a trialHampshirebut law decided thatNew case

mayjudge provisions of at a sentenceutilize the RSA 651:6
207,See, 213,proceeding. e.g., Lavallee, A.2d400v. 119 N.H.State

790, 796, 587,480, (1979); Colby, 116 368 A.2d484 State v. N.H.
reasons,(1976). hold the defendantFor these we decline to that592

provided adequatewas not notice.
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argumentThe defendant’s final is that the trial court’s failure to
specify upon sentencingthe facts which it relied in the defendant

1(e) deprived processviolated RSA 651:6 and him of due of law.
1(e) requires findings paragraphRSA 651:6 that under that be

incorporated in the record. The trial court found as a fact that the
exceptional cruelty depravitydefendant had “manifested or in

inflicting bodily injuryserious [his]to the victim of crime.”

correctly points “cruelty”The defendant out that the terms
“depravity” precisely byand have not been defined New

Hampshire case law. Because the statute does not indicate
otherwise, we ascribe to the words their usual and common
meaning. “disposed painRSA 21:2. “Cruel” is defined as to inflict

“given killingwanton,... in a insensate . . . manner” or to and
mangling tormenting.”or to WEBSTER’S THIRD NEW INTER­

(1961).“Depraved” byNATIONALDICTIONARY 546 means “marked
debasement.”Id. at 606.

Godfrey Georgia, (1980), SupremeIn v. 100 S. Ct. 1759 the
by shotgun GeorgiaCourt decided a case of murder under a

permitting imposition penaltystatute of the death if the offense
wantonly“outrageously vile,orwas horrible or inhuman.” Ga.

27-2534.1(b)(7).§ TheAnn. CourtCode reversed the conviction
because it could not find the crimes “to have reflected a

materially ‘depraved’ anyconsciousness more than [other]that of
person guilty Godfrey,of murder.” 100 S. Ct. at 1767. In other

every shooting knifing perwords, not sufficient,or is se and
specific statutoryarticulable facts must be detailed to sustain the

repletehand,words. In the case at the record is so with evidence
supports “cruelty” “depravity”that the trial court’s conclusionon or

1(d), necessary.under RSA 651:6 that no future,remand is In the
require judges specific findingswe that trial enunciate of fact

upon supports finding exceptionalbased the evidence that their of
cruelty depravityor so as to enhance a sentence.

foregoing holdingreasons,For the we affirm the of the trial
court.

Affirmed.

All concurred.

RehearingOn

filed,foregoingPER After theCURIAM. decision was the
rehearing grounds.defendant moved for on several of theseOne
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motion, filed welldenying defendant’sinour asserted errorwas
consider, onadditional issueargument, as anthat weoralafter

doubt.charge of reasonablethe issueappeal, court’s onthe trial
ground.rehearing solely Because defendantgranted thisonWe

chargejudge’s reasonableontimely exception at trial to thetook a
virtuallycharge identical to thedoubt, that wasand because

634,Aubert, 421120charge required v. N.H.reversal in Statethat
for a new trial.(1980), we reverse and remandA.2d 124

and remanded.Reversed
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