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motion, filed welldenying defendant’sinour asserted errorwas
consider, onadditional issueargument, as anthat weoralafter

doubt.charge of reasonablethe issueappeal, court’s onthe trial
ground.rehearing solely Because defendantgranted thisonWe

chargejudge’s reasonableontimely exception at trial to thetook a
virtuallycharge identical to thedoubt, that wasand because

634,Aubert, 421120charge required v. N.H.reversal in Statethat
for a new trial.(1980), we reverse and remandA.2d 124

and remanded.Reversed
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KING, questions appealJ. The raised in this are whether the
authoritysuperior propertycourt has to reform settlements in

onmarital cases the basis of mutual mistake and whether the
supportedevidence a insuch decree this case. We answer both

questions affirmatively.
parties parties signedThe were divorced in 1974. Both

Stipulations” incorporated part of“Permanent which were as the
Paragraph stipulationdecree. 4 of the reads as follows:

equity party“4. That the of each in realthe estate
Salem,Road, Hampshire,8located at Loren New shall

forthwith,be determined tothe Libelee [defendant]
convey Libelant,his interest to the Libelant toand the
give mortgagea and note to the Libelee. The Libelee

equity uponshall receive said sale realthe of said estate
(Emphasisor in event thethe that Libelant remarries.”

added.)

Despite parties exchangedprovision,this the never the note and
mortgage for the defendant’s in real Theinterest the estate.
plaintiff parties’continued to reside in the house with the two

remarriage Aprilinminor children until her of 1979.
remarriage plaintiffAfter her the thecontracted to sell real

requested jointestate and to a tothe defendant execute deed the
time,buyer. plaintiffAt that the indicated that under the terms of

4, $5,000,paragraph approximatelythe defendant would receive
1974,parties’ equitywhich was one-half of the in while the

plaintiff approximately $17,000.would retain The defendant
responded stipulation parties’that the did not reflect the
agreement, proceedstheand defendant one-half the netdemanded

property. partiesfrom the sale of the notreal Because the could
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theyproceeds,of themutually acceptable distributionagree to a
litigation.of thispending the outcomeinplaced fund escrowthe
and, shortlyfor clarificationpetitionplaintiff filed aThe

declaratory judgmentthereafter, petition forfiled athe defendant
plaintiffs petition. After ato theas an answerwas treatedwhich

partiesJ.) the(Randall, found thathearing, the Trial Court
of theproceeds from the saleequally nettheintended to divide

stipulation not beshouldparagraph 4 of thethatreal estate and
putting theirinparties’ mistaketo the mutualenforced due

writing.agreement in

thecourts haveis whetherThe first issue before us
property for mutualauthority grant of settlementsreformationto

must beon mutual mistakeReformation basedmistake.
changed circumstances.distinguished onfrom modification based

consistently modification ofrefused to allowcourt hasThis
change in circumstances. Seeproperty due to asettlements

217,438, 439,Twardosky Twardosky, 309 A.2d 217113v. N.H.
150,429, 431,Lawton, A.2d 151(1973); v. 113 309Lawton N.H.
660,Bornovas, 423, 429, 663297 A.2d(1973); v. 112 N.H.Mamalis

78,41, 43, (1968).(1972); Douglas Douglas, 242 A.2d 80v. 109 N.H.
however,not, deprive common-lawcourts of theirrule doesThis

properunder circumstances. Seepower to correct their decrees
271,380, 381, (1975).Erdman, 341 A.2d 272v. 115 N.H.Erdman

relating propertya settlementthat a decree toThus we have ruled
showing parties into theupon the enteredbe modified a thatcan

influence, deceit,fraud, duress, orstipulation unduedue to
42,Durkin, 41,misrepresentation. N.H. 397v. 119See Durkin

304, (1979).A.2d 304

may grant incourts reformationIt is well established that
express the intentionsproper the instrument fails tocases where

making E.g.,parties Erin Foodwhich the had in the contract.
201,Servs., 236-37,232, 204Props., 401 A.2dInc. v. 688 119 N.H.
381,Pronovost, 58, 60,Gagnon A.2d 383(1979); v. 8097 N.H.

Tilton, 385, (1838). no reason to(1951); We seeTilton v. 9 N.H. 392
incorporating propertyin settle­mistakestreat marital decrees

differently regard.inments this

argues thatplaintiff court’s determinationthat theThe
signedthey themutuallyparties whenthe were mistaken

support record.adequate in theStipulations” lacked“Permanent
grant only is clear andmay the evidencereformation whenCourts

expressconvincing the trueinstrument does notthat the written
Servs.,See, v. 688agreement e.g., Inc.parties. Erin Foodof the
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237, 204;Props., supra Pronovost,Gagnonat A.2d supra401 at v.
Perillo,60, 383;at 80 A.2d at J. &Calimari J. The ofLaw

(2d 1977). Althoughed.Contracts 9-31 at 312 plain§ the
meaning parol varyrule bars consideration of to orevidence

meaning writing, parol maythe ofcontradict a evidence establish
that, mistake, writingtodue a mutual the notdoes reflect the
agreement parties. Enterprises,of the Ekco Inc. v. Remi Fortin

Inc.,Constr., 37, 41-42, 368, (1978); Gagnon118 N.H. A.2d382 371
Pronovost, 60,supra Furthermore,v. at 80 A.2d at 383. the mere

conflictingfact that the is problemevidence and of thesolution
findingwilldifficult not invalidate a of if there ismistake

support 474,evidence Company,which would it. Hould v. 83 N.H.
475, 261, (1929).144 A. 262 Because there is no reason to believe
otherwise, we appliedmust assume that the trial court the
appropriate weighing Shiner,standard in the evidence. v.Chabot

252, 255, 791, (1948).95 N.H. 61 A.2d 793

testimony ample uponReview of the reveals evidence which
the court could foundhave mutual Themistake. defendant

parties equallytestified that the tointended divide the net
proceeds supportfrom ofthe sale the real estate. In of this
contention, testimonythe defendant offered of conversations

partiesbetween plaintiffthe as late as in which1979 the herself
expressed proceeds equally.the intent to share net' The defendant

plaintiffalso testified that the “said to me that she was[defendant]
impression splittingunder the same that I was in ofterms the

equity Dahlgren’s attorney”,spokenuntil she had with Mr. thus
indicating attorneythat it was her new husband’s firstwho noticed

paragraph proceedsthat 4 the tolimited defendant’s share of the
equalan equityamount to one-half the entitled1974 and the

plaintiff surplus. party attemptedto the That toneither determine
equity enjoyedthe propertyeach in the at the of the divorcetime

1979,until plaintiffwhen the obtained the information at the
suggestion attorney, supportsof her further the defendant’s
position.

yearsThe duringdefendant’s evidence revealed that the five
property,between the divorce and the of thesale real the

house,physicaldefendant the ofcontributed to maintenance the
mortgage admittedlypayments, although bymade the mutual

agreement paymentsthe defendant deducted the amount of these
support obligations, paid premiums.from his and the Ininsurance

perspective expectreasonable these are one notactions would
person propertyfrom a whose ultimate ininterest the was

permanently established.
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Finally, purpose paragraph 4 ofthat the ofthere was evidence
rough longhand in substitutionstipulation, which was added inthe

dividing propertypreviously typewritten provision thefor a
equally, permit parties’plaintiff the children towas to the and

wasin the house from demands of creditors. Thereremain free the
paragraph operated to defraudno evidence that 4 was intended or

againstanyor the realcreditors that creditors made claims
property. any failed toNeither is there evidence that the defendant
pay $10,000the more worth of debts which hethan marital
assumed.

plaintiffit is the contested much of thisWhile true that
evidence, weight givencredibilitythe of witnesses and the to be

byquestions trial court.evidence are to be determined the See
465-66, 1169,Ballou, 463, (1978).Ballou v. 118 N.H. 387 A.2d 1170

trial court isThe decree the affirmed.of

All concurred.
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