
764

Cityrespect thethe of andwith to Manchestermotions to dismiss
Hampshire practice,Amoskeag Savings at leastBank. The New

Doe, been thatCharles hassince the time of Chief Justice
justice,promotionpleadings notin the ofthat should aidare tools

deny 114, 572,Follansbee, 111,Lewellyn 47 A.2d 573it. v. 94 N.H.
(1946); Reid, ofThe Judicial WorldJ. Chief Justice:

(1967); Note, Hampshire:NewDoeCharles Doe 93-108 of
Judge,Century Rev. 513a 63 Harv. L.on NineteenthReflections

sayprobably exaggeration(1950). isthat in no stateis no to“It
gameliberally regardedpleading aas ofand lesstreated more

jurisdiction.” Plourde, 346,Morency atin v. 96 N.H. 76thisthan
atA.2d 792.

plaintiffsAlthough present the four wasthe claim of three of
during pleadingsonly argument, should beclarified oral the

claims ofclear all concerned what theamended below to make to
apparentlyplaintiffs are.the

Remanded.

All concurred.
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Berkson, Keene,H. byNeil of orally, plaintiffs.brief and for the
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orally,Concord, byStewart, for theof brief andJoseph
defendant.

DOUGLAS, the insurancein is whetherissue this caseJ. The
coverage offor theparties excludes certainthecontract between
eligible for Medicare. Weplaintiff’s she ismedical bills because

it does not.hold that
Trombly,Sally have receivedplaintiffs, andThe Edward

groupcoverage a contract between Mr.undermedical insurance
defendant,Trombly’s Shield ofemployer the Blueand Cross/Blue

companyThe insuranceHampshire-Vermont, since 1966.New
foremployee separate certificates Blueto subscriberissued each

Shield, Major coverage containingCross, aMedicalandBlue
employer.summary with The threeof the of the contract theterms

singlecompany inby athe insurancecertificates are issued
riders, and literature.package, which includes other endorsements

disability by1974, continuing causedof andIn as a result a total
eligibleSally Tromblythrombophlebitis, to receivebecame

Medicare, B,Medicare, A, automatically uponPartandPart
monthly purchasetopremium. notpayment of a She elected

Medicare, B, employeea ShieldPart because Blue Cross/Blue
existing coverage. Blueher that it was inferior to heradvised

secondary to Medicare withoutas a carrierCross continued
years notifiedobjection until itfor three November 1977 when

July 1,coverageTrombly onSally her would terminatethat basic
action, company ontaking relied anthe insurance1978. In that

76-2,Underwriting Regulation Numberentitledinternal document
“eligibles”23,February 1976, providedwhich that Medicaredated

B, coverage.Medicare, lose basic Thatenroll in Part ormust
packagein norincluded the subscriberdocument was neither

toreferred in the literature.
company’s inTromblys objected actionto the insuranceThe

declaratory judgment in theand filed forMarch a suit1978
byCounty Superior a MasterCourt. The case was heardCheshire

recommendingMorse, Jr., Esq.), reportissued a(Mayland whoH.
byapprovedreport wasin of the defendant. Thata verdict favor

DiClerico, J., plaintiff’s reservedexceptions were andand
by Dunfey,to this court C.J.transferred

groupcase is ainvolved in thisThe insurance contract
employer. 19policy company See G.between the insurance and the

CyclopediaCouch, 1968).(2d ed. AsLaw 82:1of Insurance §
maycontract, coverage policyany bethe of thewith insurance

rights ofby to reduce therider or endorsementmodified
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employees subsequentthat would arise on a loss. Id. 82:31.§
policy governed byofModification the terms of isthe the rules

Cyclopediaapplicable generally, Couch,to contracts 17 G. of
(2d 1967),Insurance law 65:31 ed. which means that§

by agreement.modification must be mutual 17 Am 2dJur.
(1964).Contracts 458 In this case isthere no evidence that Mr.§

Trombly’s agreedemployer coverageato reduction in of the
policy. Although company changedthe insurance never the
wording policies, changedof its in interpretationit1976 its of the
language regulationwhen it issued appears76-2. It from the
record companythat the personsinsurance sent out to allnotices

Tromblys’ position that,in the notifying date,them as of a certain
they required by regulationbewould sign upthe terms of 76-2 to

Medicare, B,for eligible.Part because she was That unilateral
sought change coverageaction to the policyof the that had inbeen

effect for a decade.

Generally, policy parta rider toattached a is considered
lawfully adequatelythe ifof contract it has been attached or

CyclopediaCouch,policy.inreferred to the 1 G. of Insurance
(2d 1959). companyLaw 4:24 ed. In this case the insurance has§

statutory requirementsproved 419:6,420:6,thenot that it met of RSA
1979)(Supp. approvaland 420-A:6 that insurers obtain the ofmust

changes policies.the commissioner of insurance for Theto
satisfy company’sevidence in the record does not the insurance

proving (Supp. 1979).burden of that fact. RSA 491:22-a When a
company employee bywas asked thethe master whether
regulation approved by department,had been the insurance he
responded equivocally departmentthat the “is made aware of these
changes.” (Emphasis added.) Stipulated expresslyfact 16number

regulationstates that the is appearsan “internal document.” It
from the the company attemptedrecord that insurance in house to
change prior interpretation modifyits of the contract rather than

language specifically get approvalthe and from the commissioner
Although mayof expedientinsurance. such action be for the

company, it is not consistent with interest inthe consumer’s
understanding particular policy. Policyholders’a AmericanSee

Smith, 202, 206,Ins. Co. v. 749, (1980).120 N.H. 412 A.2d 751

parties agree priorThe that to the contract was1976
interpreted provide coverage Trombly’sto full to those in Mrs.

Although companysituation. the asserts that it sent notices to its
informing changed,interpretationsubscribers them the hadthat

satisfy legal Byrequirements. statute,that notice does not the.
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companybysubscription to theinsurancetheissuedcertificate
anyincludesthe contracta thatcontain statementinsured must

papers theit constitutesand thatand attachedendorsements
1979).(Supp.419:5(4),420:5(4), IV420-A:7entire contract. RSA

regulation rider,a or “attachednever becamethe internalBecause
partpaper”, until thea of the contractconsideredit cannot be

pursuantsteps 419:6,appropriate and 420-to RSA 420:6takenare
(Supp. 1979).A:6

languageAlthough is notcertificatesthe threeofthe
substantially certificateBlue Crossidentical, same. Thetheit is

followingstatements:thecontains

NOT PROVIDEDVI—BENEFITS“ARTICLE
Hospitalization for:2.

injury(c) isor if MemberdiseaseTreatment of
Compensation lawsto benefits under Workmen’sentitled

regulationsmunicipalfederal, oror lawsor other state
added).(emphasis

PROVISIONSARTICLE X—NONDUPLICATION

2. Definitions
surgical,Coverage’ hospital,(a) means‘Valid

providedmajor . . undermedical benefits .medical or
Compensationgovernmental programs, Workmen’s

by anycoverage required providedany orinsurance or
other statute.

onEffect Benefits3.

respectany(b) with to whichto Benefit PeriodAs
provision applicable, would bethe benefits thatisthis

(inpayable of thisabsencethis theunder Certificate
Expensesprovision) as to suchincurredfor Allowable

duringperson tobe reducedsuch Benefit Period shall
necessary, the sum of such reducedso thatthe extent

payable such Allowablethe forand all benefitsbenefits
coverageExpenses thenot exceedall valid shallunder

Expenses.”of such Allowabletotal

construing policy, policyIn the the court must consider the as a
together.whole; both clauses bemust read See Interstate Fire &
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Inc.,Raceway, 593,Cas. Co. v. Lee 596, 307,113 N.H. 311 A.2d 309
(1973).

company attemptedThe fact that the insurance itself to alter the
coverage changingpolicy yearsof the after several without the

wordingactual is the best indication that the contract is
ambiguous. ambiguous“Entitled” is an word. Hurtt v. UnitedSee
States, (1962); Hospital309 F.2d 404 MacArthur v. Massachusetts
Service, Inc., 670, (1962).343 Mass. 180 N.E.2d 449 But there is

greater ambiguity byeven created the conflict between the
exclusionary clause, VI, clause,nonduplicationArticle and the

Assuming arguendo TromblyX.Article that Mrs. is “entitled” to
signing them,Medicare upbenefits even without for then the

question exclusionaryremains as to which clause controls. If
controls,Article VI company providethe insurance can refuse to

any hospitalization Tromblybenefits because Mrs. is “entitled” to
duplicationIf controls,Medicare. companyArticle X the insurance
provide hospitalizationcan refuse to onlybenefits to the extent that

actuallysuch benefits provided byare Medicare so that Blue Cross
coverage duplicative. words,would not be In other Blue Cross

secondarywould be a carrier to Medicare.
The difference interpretationsbetween the is that if Mrs.

Trombly byis covered Medicare daysalone she is entitled to 150 of
hospitalization during periodan upinitial benefit ninetyand to
days hospitalizationof subsequentfor each period;benefit a

periodbenefit terminates when the claimant has been out of the
hospital sixty days. By contrast,consecutive under Blue Cross Mrs.
Trombly is daysentitled to hospitalization,365 of and she would
be entitled 365-dayto periodanother as soon as she was
discharged. secondary carrier,As upBlue Cross would make the
difference actually provided bybetween the benefits Medicare and

throughthe amount available Blue Cross.
The companyinsurance itself has interpretations.used both

1977,From 1974 to Blue secondaryCross acted as carrier to
paidMedicare and previouslythose paid byamounts not the

government. 1977,In company unilaterallythe attempted to
implement policythe reinterpretation regulationset forth in 76-2
by notifying TromblyMrs. coveragethat her Blue Cross would
terminate eligiblebecause she was for Medicare. As we noted
previously, that action modifywas contract,ineffective to the but

questionit did raise a properof interpretationthe of its terms.
Hampshire yetNew has expressly adoptednot majoritythe clear

ambiguousrule that terms policyin an insurance are to be
againstconstrued the insurer and in favor of the insured. See
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373, 375,Co., 236 A.2d108 N.H.McCaffery Fire Ins.v. St. Paul
insurance490, Rather, in is that(1967). the rule this State492

light more thaninterpreted “in the of what aare to becontracts
ordinarilyreading policy would reveal to anof thecasual

Motors, 109 N.H.intelligent Insurance Co. v. Stateinsured.” Aetna
Hampshire64, present rule120, 125, (1968). The New244 A.2d 67

party. It relies on thepresumptions in favor of eithercreates no
policythe andinsured both readsassumption that the reasonable

prolixityunderstanding of theof its terms. In viewcomes to some
many assumptionpolicies, thislanguage in insurancethe foundof

is unfounded.
general . . . insuranceread and understand“men in cannotThat

thattoday when Doe madeas it was Justiceis as truedocuments”
581,Co.,DeLancey N.H. 590in v. Insurance 52observation 1873.

language,by ambiguous policy(1873). difficulties createdThe
inconflicting complex been illustratedprovisions, and forms have

v. Servicescases before this court. See Shea Unitedrecent
Ass’n, 106, (1980); v.411 A.2d 1118 Storms120Automobile N.H.

427, (1978).Co.,Fidelity N.H. 388 A.2d 578118U.S. & Guar.

andgoverning constructionthegeneral, rulestheIn
equal toforceapply withwritten contractsinterpretation of

262,259,Co., 60 A.Casualty N.H.73policies. v.Johnsoninsurance
contracts, fundamentalThus, interpreting the1009, (1905). in1010

parties at the timedetermining intent of thetheinquiry oncenters
119Services, Properties,688Inc. v.agreement. Erin FoodSeeof

Any of201, (1979). determination232, 235, 203A.2d401N.H.
Peabody,Murray 106v.bygenerally this court. Seemadeisintent

855, (1965).319, 324, 859211 A.2dN.H.
separateambiguous or whenlanguagepolicy iscases whereIn

generallyconflicting interpretations, thetothemselvesclauses lend
majorityby oftheadhered toconstructionaccepted rule of
against thelanguageambiguous is construedjurisdictions is that

271, (1969)n.1at 330Insurance2d §43 Am. Jur.insurer. See
CyclopediaCouch, of Insurancethirty-two states); 1 G.(citing

states).forty-six The159) (citing(2d ed.Law n.1315:73§
Supreme Courtby thefollowing rule Connecticutof thestatement

lifeportions of ainvolving interpretation of variousthein a case
typical:policy isinsurance

unambiguous,policythe of are clear and“If terms the
'language, thethen the from which the intention of

deduced,parties must be accorded its naturalis to be
However,(citationmeaning’ omitted).ordinaryand
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are,of an insurance contract withoutthe words‘[w]hen
whichviolence, interpretations, thatsusceptible of two

must, inlosscover thewill the claim andsustain
omitted).”adopted’ (citationpreference, be

77,Ins., 175 Conn.HealthCo. &v. North AmericanSimses for Life
Williston,710, Contracts(1978). 484, See also S.A.2d 714394

(3d 1961).ed.621§
law thatprinciple of contractthe fundamentalThis rule reflects

strongly against thelanguage be construed mostis to“doubtful
Couch, supradrafting at §it in the contract.”party who used

applied across thebeenhasThis strict construction15:77. rule of
One of theat 15:74.types Id. §board for all of insurance contracts.

onrule is based thefrequently for thearticulated rationalesmost
language policyof thewho controls thethat it is the insurerfact

therefore, ambiguity in favorand, any resulting should be resolved
reasoning is consistent with thisThisinsured. Id. at 15:77.of the §

usually imposed on a“policies arethat sincecourt’s statement
pretense partiesbasis . . . that hadthetake-it-or-leave-it [t]he

absurdity.”resulting is anbargained of insurancefor the contract
430,Co., A.2d atat 388Fidelity 118 N.H.v. & Guar.U.S.Storms

580.
isargument of strict constructionin of the rulefavorAnother

protection forprovide thethat, object is toof the contractsince the
purpose should beinsured, thisthat best achievesthe construction

languagepolicy favorableupholding ofadopted. In a construction
insured, Supreme CourtJudicialthe the Massachusettsto

observed:
also, by generalsupported, theinterpretation is“[t]his

policy insurance ispurpose ofthe of aconsideration that
,againstindemnity every. . andlosses .provideto

by to effectuate thethe lawintendment is maderational
design parties.”of the

Co., 254, 258,v. Monarch Ins. 290Rosenthal Mass. 195 N.E.Life
339, (1935).340

decisions, acknowledgedIn several recent this court has the
Storms, 430,supra 578;true state of affairs. at 388 A.2d at

Magulas Co., 704, 706, 608,v. Travelers Ins. 114 N.H. A.2d327 609
(1974). Hampshire that,Thus the expandedNew rule has been so

interpreting contract,in an insurance the willcourt “honor the
expectations policyholder.” Magulas,reasonable supraof the at

706, 327 A.2d at step609. It is but one further to rule that an
ambiguous policyinsurance will in favor ofbe construed the

againstinsured and the 43 Am. Jur. 2d Insuranceinsurer. See
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271, Today(1969). stepat adopt331 we take that and§ the
majority doing,Inrule. so we wish to make it clear that this is not

general applicability coveragea rule of applyto all cases but will
only ambiguity policy language.in cases of in

expectIt is reasonable to that this willdecision be more a
change By statute,in than inform substance. the onburden the

coverage uponissue of company.is the insurance 491:22-aRSA
(Supp. 1979). languageIn a case policy equallywhere the of a is
susceptible interpretations, company probablyof two the insurance

carrywould not be able to its burden and the outcome would be
interpretationif adoptedthe same as the of the insured were to be

initially. This result inobtained a recent decision of this court in
noted, companywhich we the intended the snow removal“[i]f

meaning urges,hazard to have the narrow it now it should have
plainer language descriptionused in its of the hazard.” Brown v.

Laconia, 379,City 376, 1276,118 N.H. (1978).386 A.2d 1278of

us,In the case now nonduplicationbefore the exclusion and
clauses in questioneach of the certificates raise the of whether

may hospitalizationBlue entirelyCross exclude benefits because
TromblyMrs. is (Article VI)“entitled” to Medicare benefits or

company may onlywhether the paymentsreduce the amount of its
by actually paid bythe (Articleamount X).Medicare withFaced a

problem,similar purposeanother court concluded that the of such
exclusionary merely coverageclauses was to reduce where the

already compensated byinsured had been another insurer orderin
duplication payment.to avoid of HospitalHunt v. PlanService of

N.J., 98, 104, 561,33 N.J. (1970).162 A.2d 564 Because that
interpretation protectsreasonable expectationsbest the of the
adoptinsured we it here. We do not hold that Blue Cross/Blue

may never write a contractShield that would exclude certain
eligibles onlybenefits for Medicare but note that it has not done so

here.
Blue language manyShield has used this contract forCross/Blue

years. 1976, attempted changeIn interpretationit to its of the
clauses withoutpolicy changing languagethe itself. It alone is

responsible ambiguity reasonablyfor the and can therefore be held
Assumingaccountable for it. appropriate stepsthat the are taken

clarifyto the require purchase Medicare,word “entitled” to of
B, Trombly However,Part Mrs. must do so. her benefits will

merely totally bybe offset and not eliminated virtue of Article X.

Reversed.

All concurred.


