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Thalasinos, 671,116 Poulos,N.H. 366 (1976);A.2d 212 v.State 97
352,N.H. (1952).88 A.2d 860

Appeal dismissed.
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Wenners, McDowell,Craig, Craig (Josephof F.& Manchester
McDowell, III, orally), Napoleonfor Shaka.

Burns, Bryant, Shea,Hinchey, (JamesCox of Dover& H. Schulte
orally), Aliapoulios.for Joan

Nixon, (Frankof orally),Brown & Manchester E. Kenison for
the defendant.

GRIMES, proceedingquestion equityin thisThe we decideC.J.
judge setting jury’sin theis whether the trial erred not aside

finding that had made anthe testator and her deceased husband
agreement bound to leave her estate to his threeoral which her

supportsequalchildren in shares. the evidence theBecause
verdict, we affirm.

in in came to thisAthan Shaka was born 1876. HeGreece
country yearsin later and1900 but returned to Greece a few

by Ora,Vasiliky, daughter,married whom a while stillhe had
living countryfamilyin Greece. The later moved to this where

son, Napoleon, VasilikyfirstAthan’s was born. died in 1918.
1921, son,TheyIn Athan and Zella were had aShaka married.

James, in 1926.
opened Manchester,shopAthan cobbler thea in and business

grew familyprofitableinto a It wasshoe business. a business to
family sparewhich all the ofmembers the devoted all their time.

years,the sizable nowOver a estate was created which exceeds
$250,000.

1945, wills, leavingIn andAthan Zella executed each their
exceptentire estate to the other Athan dollar to eachthat left one

of the three and inchildren Zella created a fund to held trustbe
by Athan which was to be ifused for James’ education it had not

completedbeen the inat time of Zella’s death. Athan died 1947.
NapoleonThere was evidence that and Ora were concerned about

theythe terms of their father’s will told that hisbecause had been
equally, theyestate would be divided that did not the willcontest

they by agreementbecause were told anZella that she had made
equally,with Athan to leave her estate threeto the children and

James had them happened,that told that no matter what he would
propertythat equally.see the was divided

Zella executed will inanother in and a third After1965 1973.
1975, probateZella’s death in her 1973 will was admitted into and

proved in common form. Her estate consisted of what she had
givenreceived under NapoleonAthan’s will. her will wasUnder

$10,000, Aliapoulios, Ora,onlyJoan the child of who had died in
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$1,000, the entire1973, given $2,000, was left anda niecewas
residue was left to James.

claimingbrought equity andplaintiffs in that Athana billThe
wills and thatirrevocable mutualhad contracted to executeZella

agreement survivor would leavean that thethis contract included
amongequally children.the threeto be dividedthe entire estate

J., jury question Athan andWyman, a the whethersubmitted to
them wouldagreement that each of“into an oralZella had entered

leaving property to onetheirwillsirrevocableexecute
equal Thein three shares.”to Athan’s childrenanother and then

The defendantjury in the affirmative. moved to setanswered
verdict, ado so and enteredthe court declined toaside the but

Napoleon, one-thirddividing equally: toestate one-thirddecree the
Ora, The courtand one-third toas the sole heir of James.to Joan

inassetswas to hold the estate’sdecreed that the executorfurther
was to distributefor three children andconstructive trust the

decree. The defendantin accordance with thethese assets
appealed.

findingjury’s istheissue before us is whetherThe sole
whether aby task is to determinesupported the evidence. Our

jurythe andperson could reach the same conclusion asreasonable
v.evidence before them. Humistonthe court on the basis of the

Bushnell, 759, 761, 844, (1978). The court394 A.2d 845118 N.H.
charged jury to theproperly that an affirmative answerthe

convincingquestion must be based on clear andsubmitted
188, 735,186,Foley Hospital,v. 98 N.H. 96 A.2d 737evidence.

282, 284, 11,Dudley, (1935).(1953);Boyle A. 13v. 87 N.H. 179

by contract, mayperson, bindaIt is well-settled that
testamentaryparticular disposition of hishimself to amake

may validly powerproperty his will.and renounce the to revoke
Perkins, 66, 70, 497, (1932); Foleysee163 A. 499 v.Knox v. 86 N.H.

Hospital, supra. agreement mayThe an be foundexistence of such
will, surroundingfrom the ofterms the the circumstances or the

express parties. Foleystatements of Hospital, suprathe v. at 188-­
89, 737; Boyle Dudley, 284,supra96 A.2d at v. at A. at 13.179

argues that, althoughThe defendant there was evidence of an
partintention on the of both Athan and Zella to leave the estate

equally children,to supportthe three is nothere evidence to the
jury’s finding bindingthat there was a contract to do so. We
disagree.

testimonyThere was that Zella on several different
agreedoccasions had stated that she and Athan had that the



783

property go equallywould to the occasionthree children. One was
plaintiffs considering contestingwhen the were their father’s will.

sure, testimonyTo be parties,some of this came from interested
but testimonyit is consistent with the of a ofnumber disinterested

regardingwitnesses parents expressed consistentlythe intent of the
long periodover a juryof Ittime. was for the to decide whether to

Dane,believe the Sargentinterested witnesses. Lake Ass’n v. 118
720, 721, 559,N.H. Gordon,393 (1978);A.2d 560 Gordon v. 117
862, 865-66, 810,N.H. (1977). jury apparently379 A.2d 813 The

accepted testimonythe as true. This was not unreasonable in view
independentof the regarding parents’evidence the intent.

judgeThe trial testimonyalso heard the same and saw the same
jury. by verdict,witnesses as the jury’s yetHe was not bound the

he too was satisfied binding agreementthat a had been made and
accepted jury’s jury’s findings bythe supportedverdict. The are
evidence sufficient to meet the clear and convincing evidence test
and therefore must stand.

The by alwaysexecution of similar wills husband and wife
lurking backgroundleaves in specterthe the of irrevocable mutual

wills. includingDraftsmen therefore should consider in such wills
language negateswhich either establishes or the existence of an
agreement.

Appeal dismissed.

All concurred.
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