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property go equallywould to the occasionthree children. One was
plaintiffs considering contestingwhen the were their father’s will.

sure, testimonyTo be parties,some of this came from interested
but testimonyit is consistent with the of a ofnumber disinterested

regardingwitnesses parents expressed consistentlythe intent of the
long periodover a juryof Ittime. was for the to decide whether to

Dane,believe the Sargentinterested witnesses. Lake Ass’n v. 118
720, 721, 559,N.H. Gordon,393 (1978);A.2d 560 Gordon v. 117
862, 865-66, 810,N.H. (1977). jury apparently379 A.2d 813 The

accepted testimonythe as true. This was not unreasonable in view
independentof the regarding parents’evidence the intent.

judgeThe trial testimonyalso heard the same and saw the same
jury. by verdict,witnesses as the jury’s yetHe was not bound the

he too was satisfied binding agreementthat a had been made and
accepted jury’s jury’s findings bythe supportedverdict. The are
evidence sufficient to meet the clear and convincing evidence test
and therefore must stand.

The by alwaysexecution of similar wills husband and wife
lurking backgroundleaves in specterthe the of irrevocable mutual

wills. includingDraftsmen therefore should consider in such wills
language negateswhich either establishes or the existence of an
agreement.

Appeal dismissed.

All concurred.
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Anderson, (G.Hall, Morse, WellsGallagher of Concord&
plaintiff.orally),Anderson for the

orally), for theHilliard, (Russell F. Hilliardof ConcordDunn &
defendant.

past-dueDouglas, in is whetherissue this caseJ. The central
by in asuperior courtsupport aof child orderedinstallments

meaning the statute“judgments” ofwithin thedivorce decree are
theylimitations, not.hold that areof RSA 508:5. We

In the 1966 decree of parties,divorce of the the Merrimack
defendant, Avery,County Superior ordered the Robert toCourt

Averypay support plaintiff,a week in child to the Antoinette$25
but,complied heThe because becameGriffin. defendant never

August 1970, security in lessdisabled in social benefits amounts
support obligation paid plaintiff for thethan his were to the

withbenefit of the children. of the children has lived theNone
1,plaintiff Maysince 1978.

26, 1978,May plaintiff brought inan action theOn the
County Superior unpaidMerrimack to recover the install-Court

support partiesments of child from the defendant. The submitted
stipulated questions of for hisfacts and four law to the master

(Robert Carignan, Esq.) ondecision. The Master A. ruled the
questions twenty-year(1) of limitationsas follows: the statute

508:5,pertaining judgments, governed plaintiffsto causeRSA the
action; security(2) payments plaintiffof the social made to the

obligation; (3)supportwere credits toward the defendant’s the
obligationsupport automaticallydefendant’s did not terminate

home;plaintiffs (4)when all the children moved out of the and the
plaintiff judgment past-duewas entitled to interest on the

supportofinstallments child from the date each became due. The
Superior (Cann, J.) approved rulings.Court Thethe master’s

appeals rulings except pertainingdefendant all the to creditthat
security payments; plaintiffsocial cross-appealedfor the has that

ruling.

McCrady past-due supportIn v. Mahon we held that child
payments rightsproperty“are vested and as such cannot be

762, 763, 1143,ormodified vacated.” 117 N.H. 378 A.2d 1143
(1977). plaintiff argues arrearagessupportThe that because are

they “judgments” meaningunmodifiable are within the of RSA
Cowles,support argument,In508:5. of her she cites Cowles v. 80

530, Moore, 130,(1923),N.H. 120 A. 76 and Moore v. 96 N.H. 71
(1950). however,controlling,A.2d 409 Those decisions are not

they recognition foreignbecause dealt with the issue of of a child
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“judgment” purposes of theforasupport be considereddecree. To
Constitution, childof the Statescredit clause Unitedfull faith and

only in the State wherearrearages unmodifiableneed besupport
Sistare, 1, (1910);16-17v. 218 U.S.is entered.the decree Sistare

131-32, finalityMoore, supra A.2d at 411. Greaterv. at 71Moore
maysupport bechildpast-due installments ofrequiredis before

ofpurposes of the statute“judgments” for theconsidered
940,241, 245,Rembert, 297 S.W.2dArk.v. 227limitations. Brun

324,Schuck, P.2dsee, 353e.g., 143 Colo.(1957). v.But Hauck943
1975).Park, (UtahSeeley(1960); v. 532 P.2d 68479

past-dueMcCrady clear thatopinion in made itOur
“judgments” for the amountsupport notchild areofinstallments

McCradybyjudgment court.they areduced to finaldue until are
763, for thatMahon, The reasonsupra A.2d at 1144.at 378v.

McCrady inby tothe successor decisionillustrateddistinction is
thecredit towardcourt allowance ofwe affirmed a trialwhich

paidarrearages hesupport for the amountsdefendant’s child
247,Mahon,McCrady 400directly v. 119 N.H.to his children.

byowedthe final sum(1979). A court cannot determineA.2d 1173
facts, including theconsidered all thea defendant until it has

supportrespect, child isany a decree ofof credits. In thisamount
payment in installments. Seeproviding of a debtlike a note for

Rembert, 244, As eachat 942.supra at 297 S.W.2dv.Brun
right in the debtpayeethe has a vestedbecomes dueinstallment

necessity on the note andthe to suerelieve him ofbut that does not
payorrights parties if thethe of thea court to determineallow

defaults. id.See

“judgments”arrearagessupport notareBecause child
508:5, applyingmeaning inthe master erredthe of RSAwithin

ofplaintiff’s causetwenty-year to thestatute of limitationsthat
1979),(Supp.applied is 508:4to be RSAaction. The correct statute

broughtbepersonal must“all other actions”which states that
. . .”years of accrued.the cause action“within six after

childmay ofAccordingly, plaintiff recover that amountthe
25,1978.25,1972, MayMay andsupport betweenthat became due

support does notholding of childthat each installmentOur
finding thejudgment a thatit falls due dictatesa whenbecome

arrearages.automatically onto interestplaintiff is not entitled
question we needaapplies to such cases isinterest statuteWhich

Hampshireplaintiff nor the Newthenot decide because neither
payment from the defendantDepartment of Probation demanded

by of limitations.six-year statuteperiod covered thethewithin
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524:1-b, plaintiff is entitledtheor RSARSA 524:1-aeitherUnder
cause of action.heronly she institutedfrom datetheto interest

ruling thein thatin errorwas notThe master
automaticallyterminateobligation did notsupportdefendant’s

thishome. Inplaintiffstheout ofmovedthe childrenallwhen
in forcecontinuesa decreethatestablishedlaw is welltheState

providesoriginalmodified, decreethejudicially unlessisuntil it
162,Damon, 111 N.H.v.payments,of Damoncessationearlierfor
109,Duperre, N.H.104920, Duperre v.(1971);163, A.2d 921276
forexpress provision460, an(1962), as110, such461179 A.2d

becomesyoungest childpayments when theoftermination
histhatthought the factthatyears defendanteighteen old. If the

aplaintiff constitutedlivinglonger with thewere nochildren
supportof thethe timechange sincein circumstancessubstantial

orderof theright petition for modificationtohe had adecree
394,389, 402Culhane, N.H.119v.RSA 458:32. Culhaneunder

353, 354, 341McRae, 115 N.H.490, (1979); v.McRae493A.2d
thathis ownright on762, to determine(1975). had noHe763A.2d

payments not be made.support need

of crediterror in the master’s allowanceThere also was no
obligation socialsupport foroverduetoward the defendant’s

correctlyplaintiffsecurity plaintiff. thepayments to the Asmade
out, toward childpoints to allow credittwo courts have refused

Fowler,arrearages security payments. v.support for social Fowler
Chase,569, 2d(1968); Wash.244 A.2d 375 Chase v. 74156 Conn.

253, (1968). those cases on444 But both courts decidedP.2d 145
inground its discretionthe trial court had not abusedthe that

theyrefusing credit, notboth noted that didto allow and courts
never allow creditas a matter of law that a trial court candecide

Fowler, 574, atpayments. supra at 244 A.2dfor such Fowler v.
Chase, 259,377; hassupra at 444 at 149. No courtChase v. P.2d

Annot., 1315, (1977).so found. 1328-33ever See 77 A.L.R.3d

allowingThe reasons for a trial court discretion to allow
security disability paymentscredit are that social are a substitute

earnings, Chase, 259,for the supradefendant’s Chase v. at 444
149, security byP.2d at and partthat social benefits are earned in

gratuitiesrecipientthe government.and are not from the federal
Fowler, 574,supraFowler v. at 244 A.2d at The law in this377.

that, although obligationsState is support subjectchild are not to
modification, Mahon, 763,retroactive McCrady v. N.H. at117 378

1143-44,A.2d at a trial court has discretion to allow credit toward
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Mahon,arrearages McCradyunder certain circumstances. See v.
248-49, security119 at payments400 A.2d at Because1174. social

by defendant, they mayare properlyearned the be credited
toward support.overdue installments of child

Although anythe fact that the defendant never made effort to
comply may justifysupportwith the a refusaldecree trial court’s

see,security payments, e.g.,to allow credit for social Fowler v.
Fowler, Fuller, 223,supra; App.Fuller v. 49 Ohio 2d 360 N.E.2d

(1976), saywe his discretion in357 cannot that the master abused
allowing plaintiff personallycredit in this case. The made anever

payment, Hampshire Departmentdemand for and the New of
placed shortlyProbation the case in file after theits inactive

plaintiff began receiving security indicatingpayments,the social
amount, together payments, providedthat that with welfare

enough support for so tothe children that it was not worthwhile
pursue the matter.

part; reversed ininAffirmed
part; remanded.

All concurred.
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