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Court, 22,(Sept. 1980). It should be obviousSlip Op. at 17Judicial
today only ofwill hinder the divisionthe result reachedthat

parents in need ofassistance to naturalwelfare’s efforts to render
counseling parents will have anand assistance. New natural

placecooperate efforts toto with the division of welfare’sincentive
publicized that fosterchildren in foster homes when it istheir

standing bring permanentlyparents petition tohave to a
rights custody.their toterminate
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Brock, byappealThis is an from the defendant’s convictionJ.
jury aggravated (RSAa on two counts of felonious sexual assault

(Supp. kidnapping (RSA1979)) of632-A:2 and two counts class B
trial,633:1). suppressPrior to the the defendant filed a motion to

any byin-court of the the two victims onidentification defendant
ground procedure employedthe that the out-of-court identification

by police suggestive giveimpermissiblythe towas so as to rise a
irreparablesubstantial likelihood of misidentification. MansonSee

Brathwaite, 98, Leclair,(1977);v. 118432 U.S. 116 State v. N.H.
214, 218-19, 831, (Souter,(1978). Superior385 A.2d 833 The Court
J.) granted the but denied itdefendant’s motion as to one victim as

onlyappeal,to the this the us is theother. On issue before
reliability of the out-of-court affirm.identification. We

1978, teen-age girls25, enteredtwonight of OctoberOn the
inparking lotvan, parked Bradlee’swas attheir which

theyaway. pulled out ofManchester, proceeded to drive Asand
van,waiting theman, in the back ofparking a who wasthe lot
girlgirls The“Don’t turn around.”stepped and told theforward

is thevan, the defendantdriving identification ofthe whose
however, mandid, when theturn aroundsubject appeal,of this

minutes,twenty-five the manDuring twenty tospoke. the next
beingwas directedgirl drive. shewhere to Whiledirected the

ofman “a lotdrive, looked at theturned around andwhere to she
talkingchanges to themaking andwhile lanedifferent times”

only feet from her.man, foot-and-a-half to twowas seated awho
van,hour, whichAlthough of thethe interiorit was dark at that

lights.it, lighted Whilefrom streetwashad windows all around
Manchester,Street, theinmain streetwas on Elm thethe van

good. effort to masklighting made someparticularly The manwas
as toin such fashionby pulling over his headhis sweaterhimself

face; face wasresult the man’shis as acover his hair but not
enough wasof his hairexposed ninety percent of the time andfor

“fuzzy”wasdetermine that itin order for the driver tovisible
hair.

minutes,twentydrivingFinally, for some thearoundafter
stop For the nextat a remote location.was directed todriver

location,hour, at thatthe van remainedforty-five minutes to an
bysexually the manduring girls assaultedboth werewhich time

parked at thatwasWhile the vancommandeered their van.who
location, man’s face.to view thehad other occasionsthe driver

girls,up removedtheplace, the man tiedthe assaults tookAfter
girlsvan, at that location.and left thethe took the vanthem from

assault,twenty-four the theday, hours afternext less thanThe
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policedriving the Manchester stationthe van went togirl who was
initially her assailantdescribed asreported incident. Shetheand

light complexion, aboutmale with abeing or Puerto Ricana black
old,years and dark hair.thin buildseventeen

26, 1978, police handed thisday, officeraOctoberthatLater
all, ifherin and askedphotographs, seventeena stack ofvictim

being Sheany her assailant.identify of them ascouldshe
by over in aflipping themphotographs one at a timetheexamined

shot,profile shephotograph, areached the fifthWhen shestack.
examining thebut continuedlike the manthat it lookedindicated

full-facephotograph, athe twelfthphotographs. When she came to
picture ofait asshot, identifiedstopped hesitation andshe without

twelve, were offive andphotographs, numbersassailant. Bothher
appearedOnlydefendant, defendantFreddy theGonzales.the

only one thatarray, he was thephotographic andin thetwice
profileappeared in a shot.

1978,later, 17, policeon the conducted aThree weeks November
consisting wascorporeal line-up persons, one of whom theof six

defendant,Except none of the individuals whodefendant. for the
photographicappeared corporeal lineup appearedin in thethe had

array. county attorney forand counsel theBoth- the assistant
present line-up. line-up, victimwere at the At the thedefendant

then filedpicked out the defendant as her assailant. The defendant
byanysuppress of him thismotion to in-court identificationa

victim.
hearing concerning pretrialthe identi­After all the evidence
procedures,fication the court found that the identification

unduly suggestive.procedures appeal,were not On this the
procedures employed undulydefendant claims the werethat

suggestive “totalityand that therefore the of the circumstances”
test, 188,Biggers, (1972),Neil v. 409 should beU.S. 199-200

Gullick, 99, 101-02,applied, see 1113,State v. 120 N.H. 411 A.2d
(1980), findingand that the1114-15 result would mandate a that

procedures resulted in anthe unreliable identification.
case, however,in this establishes that theA review of the record

only proceduresfound that the identification werecourt nottrial
Biggersunduly suggestive, applyon to the v.not but also went Neil

standards.
court, ruling,makingtrial in its stated:The

“ good opportunity to anprosecutrix’ make‘The had ... a
area,close, lightedobservation. was she was in a andShe

question apparently severalshe looked at the face in
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times. There’s no evidence that her attention was so
to, effect,distracted that she was not able in focus on

looking descriptionwhat she was at. Her . . . was a
substantially very description.accurate Theidentification

one,which she made on each occasion was a adefinite
one-,clear and the time taken between the ofobservation

her assailant and the first identification which she made
twenty-fourwas lessthan hours.. ..”

(Emphasis added.)
makingIt court,should be obvious to all that the trial in these

findings, applying five-point guidelinewas in fact the established
Biggers, (1972),188,in Neil v. 409 U.S. 199-200 that is used to

reliability suggestivedetermine the of an identification when
procedures Brathwaite, 98,have been used. MansonSee v. 432 U.S.

(1977). arguendoTherefore,114 if we assume that the identifica-
procedures suggestive, alreadytion were the trial court has

Biggersapplied opportunity degreestandards: view,the Neil v. to
accuracy description, certainty,attention,of of level of and time

between reason,crime and identification. For this the defendant’s
Biggers appliedclaim that the Neil v. standards should have been

applied.is meritless because those standards have been
Our review of the record shows that there was clear and

convincing reliabilityevidence that established the of the victim’s
Biggersidentification under the Neil v. standard. See State v.

(1980).Heald, 319, 322, 1288, victim,120 N.H. 414 A.2d 1290 The
night sixty-assault,on the of the was with her assailant for over

five minutes and she had numerous occasions to view him as he
approximately awaywas located two feet from her. It is also

apparent everyfrom the record that the victim availed herself of
possible opportunity everyto view the assailant and there is
indication that she was attentive in her efforts to view him. The

lighting good duringcourt found the to be the time that the
presence. descriptionassailant was in her Her initial of her

subsequentlyone,assailant was an accurate and each time she
certainty. Finally,identified the defendant she did so with the

time between the crime and her first identification of the
twenty-four upholddefendant was less than hours. We therefore

suppress.the trial court’s denial of the defendant’s motion to See
supra.State v. Heald

Affirmed.

All concurred.


