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consequence of theexpenses naturalincurred aconstitute^]
by the site. Onlack of available” atbreach occasioned the water

basis, say wasthis we cannot that the verdict excessive.

Affirmed.

All concurred.
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KING, 1979,September 21,J. Superior (Wyman,On the Court
J.) reversing Zoningissued an order the Bedford Board of
Adjustment’s (zoning board) ofdenial Associated Home Utilities’
(AHU) request for a permitvariance wouldthat AHU to relocate

enjoiningits business continuing operationsand AHU from its at
presentits appeals partlocation. The Town of Bedford ofthat the

reversing zoning action,order appealsthe board’s and AHU that
part of enjoiningthe order continuing operationsit from its at its
present site.

The central in superiorissue this case is whether the court erred
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zoning grantto thereversing board notthe of thein decision
properlypreliminary are whether the courtissuesvariance. Two

appealinjunction withaction for an AHU’sthe town’sconsolidated
proper for thezoning whether it wasdecision andfrom the board’s

finalityupon of orderin one the theactioncourt to condition relief
issues, questionsthewe answerAs all threein the other. to

superior forcourtaffirmatively case to theand remand this
proceedings.further

heating1947, operated plumbing businessa andAHU hasSince
1953, the townin Bedford. Inforty-six of landon a acre tract

agricultural-zoning placing property in anthea ordinanceenacted
such as thoseprohibited activitieszone. The ordinanceresidential

nonconforming uses. AHUexcepted pre-existingof butAHU
only in sizebusiness, expanded notoperate whichitscontinued to

involvedbecamescope. plumbing, AHUbut in In addition toalso
non-plumbing activities.of roads and otherwith the construction

against in1978, an AHUactiontown commencedAprilIn of the
scope itsofalleging had thesuperior that exceededcourt AHUthe

injunction againstseeking AHU’snonconforming and anuse
12, 1978,May ahearing and issueda onoperations. court heldThe

expansion ofrestraining furthertemporary prohibitingorder
donetypes of work berequiring certainthatbusiness andAHU’s

July.during fordaylight scheduled trialhours. The court
Planning fortrial, Boardapplied BedfordthePrior to toAHU

portionfacility the backapproval plan new ona construct aof to
gravel pit. Theland, already operated aof the where AHU
planning boardbefore theplanning thatboard instructed AHU
get a variancehave toapplication, wouldcould act on its AHU

for azoning applicationfiled anfrom AHU thenthe board.
zoningwith the board.variance

against AHU,At trial of the the heardtown’s action court
testimony concerning the size and nature of business. TheAHU’s

presentevidence included view of the sitea both of AHU’s
Optimisticproposedand the site of the thatbusiness relocation.

plan equitably dispute, courtAHU’s would resolve the the
postponed pending zoningits ofdecision the action the board.

28, 1978, zoning hearingOn the a toNovember board held
application buildingconsider for theAHU’s to construct a

proposed portionrelocation of its to the of its land.business rear
Finding plan “spiritthat the theviolated the and intent” of
ordinance, zoning soughtthe board adenied the variance. AHU
rehearing granted January 23,which thewas and held on At1979.

hearing, againclose applicationof this board thethe denied the on
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unnecessary hardship”grounds “unique oradditional that neither
justice requirednor the variance.substantial

1979,February 14,zoningappealed action onthe board’sAHU
appealand, thereafter,shortly consolidate thefiled a motion to

objectedinjunction. to theThe townwith the town’s action for an
21, 1979, superiorgranting courtSeptemberof thethis motion. On

holdinggranted consolidate, furtherthe motion to and without
hearings, issued its order.

grantzoning aThe refusal tocourt found that the board’s
unjust. The court setvariance to was both andAHU unreasonable

authoritythe v. Townaside decision under the of Cook of
Sanbornton, 668, (1978), directed that118 N.H. 392 A.2d 1201 and

granted. grantedapplication the town’sthe be The court also
petition injunction enjoinedpermanentlyfor andan and restrained

anyconducting unpermitted“from uses onAHU commercial
portion easterly presentlyof the Bedford land.”half of their owned

court, however, expressly implementationThe of theconditioned
injunction upon finality respectthe to theof its order with

19, 1979,appealvariance. The town filed onits notice of October
25, 1979, cross-appeal.and on October filed itsAHU

arguesThe for the totown first that it was error court
legalconsolidate these cases differentbecause the cases involved

authoritysuperior undoubtedlyissues. The court has to consolidate
474,Bissell, 473,Lynchtwo or more cases. v. 116 A.2dSee 99 N.H.

121, Read, 155, 946,(1955); 153,123 Meloon v. 73 N.H. 59 A. 947
(1905). discretionary powerThis is a exercise is limitedand its

Associates,only by requirements justice.the of v. 100See Perkins
247, 248, 825, Only plainly(1956).N.H. if is123 A.2d 826 the court

wrong Id.,will we interfere with its of discretion. 123exercise this
826; Willette, 512, 513, 398,SweeneyA.2d at v. 98 104 A.2dN.H.cf.

(1954).400

parcelparties, sametheinvolved identicalThese two cases
Furthermore, casesecondlegal theand issues.of land similar

indispute the first.only attempt raisedas an to resolve thearose
circumstances, court toproper for thethese it wasUnder

proceed topartiesthe couldconsolidate the cases in order that
Railroad,controversy.parts v. 11resolve all of Tinkhamtheir See

111, 112, 709, (1913).N.H. 88 A. 709-10

inits discretionargues court abusedthat theThe town next
conditioning ofits order in on final the other.one case the outcome

grant equitable particularWhether to withinrelief in a case rests
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College,v.the sound discretion of the trial court. Crocker Canaan
844, reaching384, 388, (1970). aIn such110 N.H. 268 A.2d 847

decision, rangemay consider a wide of circumstancesthe court
Fletcher, 464,equitable procedures. Varney N.H.and v. 106See

467-68, transcript905, (1965). andA review of the213 A.2d 908
clearly anto reachorder demonstrates that the court desiredthe

dispute toequitable and that its decisionsolution to the entire
inextricablyenjoin presentbusiness activities at its site wasAHU’s
case,In a it wasbound to its decision to order the variance. such

proper uponto condition one the other.
Finally argues settingerred in aside thethe town that the court

zoning denying application for adecision of the board AHU’s
applicable underparties dispute the standardsvariance. The

may zoning decision. The townwhich the court review the board’s
superiorto allows theasserts that a recent amendment RSA 31:78
onlymodify zoning if itboardto reverse or a decision of thecourt

by probabilities ispersuaded of that the decisionis the balance
1979, thatch. 121. contendsunreasonable. Laws of AHUSee

February,appeal in five months before thewas filedbecause its
amendment, whetherthe court could considereffective date of that

unjust it wasboard’s was as well as whetherthe decision
ofwe consider the decisionunreasonable. RSA 31:78. BecauseSee

just,zoning decisionreasonable and and thethe board to be both
erroneous, unnecessarysuperior to resolvethe court to be it isof

discussion, however,purposes we refer to 'the newthis issue. For of
standard.

zoningpartprocedures are as ofVariance included
prevent operating in aordinances in order to them from

confiscatory Cityoppressiveor manner. Ouimette v. Somers­of
worth, 292, 294, 159, (1979); A.119 402 A.2d 161 see 3N.H.

Zoning PlanningRathkopf, atThe Law and 38.01 38-4of §
(4th 1956). applicant a variance fromed. In order for an to receive

court,zoning superior applicantthe or the theeither local board
requirements havemust demonstrate that all of the of RSA 31:72

been met. These are:

surrounding“(1) propertiesno diminution in value of
suffered; granting permit(2)would the would be ofbe

interest; permitpublic (3)benefit to the denial of the
unnecessary hardship ownerwould result in to the

seeking it; by granting permit justice(4) substantialthe
done; contrary(5)will be the use must not be to the

spirit of the ordinance.”
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Bd., 622, 625,ZoningPappas City Manchester 117 N.H. 376v. of
885, zoning(1977). board the varianceA.2d The found that887

unnecessary hardship.required uniquewas to avoid or Thisnot
prima anddecision to be lawful and reasonableis deemed facie

may bypersuaded the balancenot unless isbe set aside the court
probabilitiesof on it decision isthe evidence before that the

1979).(Supp.unreasonable. RSA 31:78
zoning reasonably findconclude that board couldWe the

denying unnecessary hardshipthat invariance nothe would result
AHU, therefore, requisitesto and that has failed to meet theAHU

hardship onlyPappas.for a A if duevariance enunciated in exists
land,special unique particular parcelto of theconditions to a

mayunduly put.ordinance restricts to which the land bethe use
Salem, 505, 507, 428,See Rowe v. 429Town 119 N.H. 403 A.2dof

(1979). hardship specialThe must to the of therelate character
personalland torather than the of the landowner.circumstances

Exeter,507, 429;Id. at at403 A.2d v. Town 119Carbonneau of
262-63,259, 675, (1979).N.H. 401 absence ofA.2d 677 In the

special area,distinguishing parcel inconditions a from theothers
granted. 367,may Manning,no variance be v. N.H.Hanson 115

369, 764, (1975).341 A.2d 765
that,nothingA review of the record reveals due toto indicate

land,specialthe condition of tothe is unable makeAHU
parcel. potential hardshipreasonable use of the To the extent that

all, only attemptwas discussed at it related to AHU’s unfruitful to
locate other land on which to conduct its this relatesbusiness. As
only personalto specialinconvenience rather than to the character

land, requestof the it is irrelevant to for a variance.AHU’s
argues the zoning denyAHU that decision of the board to the

unjustvariance was unreasonable and because it trialwas counsel
for encouragedthe town concerningwho to seek aAHU variance

portionthe rear of its land and to relocate its toactivities that land
as a controversy surroundingsolution to the its at itsactivities
present however,AHU,site. It should have been clear to that trial
counsel zoningfor the could respecttown not the withbind board

Althoughto agreed injunctionthis matter. trial counsel that an
and a variance would acceptablebe an solution to the immediate
problem, waytrial counsel in no indicated that a variancesuch

forthcoming.would reasonablybe Nor could AHU have relied
upon made,such an indication if been theone had as decision

grantwhether to a zoningvariance rests with the board. See RSA
Accordingly,31:72 II. part superiorofwe the court’sreverse that

directingorder application granted.that AHU’s for a variance be
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superior implementation of theBecause court conditionedthe
finalityinjunction operation uponprohibiting thecontinuedAHU’s

variance, findingsconcerning supporting ofof its theorder the
binding, superiorthe to courtwhich are not we remand case the

concerning property.present of theproceedingsfor further the use
by appealin thisWe do reach the raisednot issues AHU

presentconcerning restraining its itsof activities at sitethe
maysuperior to order anbecause determine notthe court

ultimatelyinjunction If, however, injunctionupon remand. an
results, portion activities thatit be limited of AHU’smust to that

pre-existing nonconformingexceed of use.the limits its
part;Reversed in remanded.

All concurred.
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