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superior implementation of theBecause court conditionedthe
finalityinjunction operation uponprohibiting thecontinuedAHU’s

variance, findingsconcerning supporting ofof its theorder the
binding, superiorthe to courtwhich are not we remand case the

concerning property.present of theproceedingsfor further the use
by appealin thisWe do reach the raisednot issues AHU

presentconcerning restraining its itsof activities at sitethe
maysuperior to order anbecause determine notthe court

ultimatelyinjunction If, however, injunctionupon remand. an
results, portion activities thatit be limited of AHU’smust to that

pre-existing nonconformingexceed of use.the limits its
part;Reversed in remanded.

All concurred.
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Starr,Wadleigh, Peters, Kohls, (TheodoreDunn & of Manchester
Wadleigh orally), plaintiff.for the
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orally),(Peter forColliander, F. Kearnsof ExeterKearns &
Company.Fire Insurancedefendant Standard

(AlanP.A., B.Devine, Millimet, of ManchesterBranchStahl &
Agency,Colonyorally), Inc.Insurancefor defendant OldeRindler

bybroughtequity theBrock, ininvolves a billcaseJ. This
Familyplaintiff, Restaurants, Inc., insurancereform antoHellas

Company.bypolicy TheInsuranceFirethe Standardissued
policyplaintiff as thein theinsertedits nameseeks to have

Georgemortgagee, replacing named aswaswhoScrivanos
corporation.plaintiffmortgagee of thesole stockholderand is the

Esq.)Gallagher,(Charles in aresultedT.a MasterTrial before
dis-the casedenied andreformation bethatrecommendation

reportapproved andBean, J., and reservedthe master’smissed.
exceptionsplaintiff’s We affirm.to this court.transferred

Burgeroperatedplaintiff corporation a Chefowned andThe
Tewksbury, 1975,In Octoberin Massachusetts.restaurant located

Familyagreementpurchase-and-sale with & PGinto ait entered
agreement, plaintifftheRestaurants, the terms of theInc. Under

ownershippropertypersonal but retainedthesold the business and
parties’partestate, of the& P. Aswhich it leased to Gof the real

gavearrangements, promissoryfinancing in thenoteaG & P
plaintiff.$141,760.13of to theamount

Specialplaintiffsale, a Multi-Perilto the had obtainedPrior the
Colonyagency,Policy through Hampshire Oldea New insurance

Agency, insuringInc., business, estatereal andInsurance the
bypersonal property. policy the defendantThe was issued

Company.Fire InsuranceStandard
property,personalthe Mr.After the sale of business and

ColonyKyriakakiscontacted William of the OldeScrivanos
Agency changesInsurance in order to certain to theeffectuate

English onlypolicy. speaksScrivanos,insurance Mr. who as a
language, gave Kyriakakis didsecond instructions to Mr. which

accuratelynot reflect the true state of affairs.
According findings, adequatelyto the master’s which are

supported by evidence,the instructions were that:Mr. Scrivanos’
moneyP, owed himhe had sold the business to G & that G & P

protectedsale,from the that he wanted under the insuranceto be
coverage building should beand that the insurance on the

Kyriakakis$125,000.increased to Mr. Scrivanos did not show Mr.
any relating pointof the documents to the sale. This is critical

personalbecause, under the terms of the sale of the business and
money Familyproperty, Restaurants,G & P owed to the Hellas



820

Inc., personally.not Kryiakakisto Mr. Scrivanos aware,Mr. was
however, buildingthat the had not been sold to G & P and that

Hamptonthe National mortgageBank held a first on the real
$125,000.estate in ofexcess

Following Scrivanos,his Kyriakakisconversation with Mr. Mr.
relayed giventhe information him to the insurance carrier.
Accordingly, 1, 1975,on October a new endorsement was issued on

policy providedthe which changedthat the named insured was
Familyfrom Hellas coverageRestaurants to G & P and that on the

building $125,000.was increased to The endorsement further
provided that George“the interest of secondServinos ... as[sic]
mortgagee is policy.”added to the parties agreeAll of the that
Servinos is a policymisnomer for Scrivanos and that the should be
reformed plaintiff arguedto that copyextent. The has also athat

changeof the endorsement was not mailed to Mr. Scrivanos.
However, the finding,master made requested.no such nor was one

7, 1976, destroyedOn October buildinga fire the and its
plaintiff, alleging mistake,contents. The broughtmutual then this

policyaction to reform the in protectan effort to its ininterest the
building bycontents of the security agreementcovered the with G

&P.

Following hearing,a mistake,the anymaster found that if“[t]he
made,was bywas made describingMr. Scrivanos in not

adequately financingthe details of the Kyriakakisof the sale. Mr.
carried out Mr. Scrivanos’ instructions to the letter. The mistake
was (Emphasisunilateral.” added.)

action,party prevailIn order for a to in a reformation he
by convincing (1)must demonstrate “clear and that[evidence]
agreement parties, (2)there was an actual between the there was

agreement put agreement writingan (3)to the in and there is a
prior agreement writing.”variance between the and the FoodErin

Servs., 232, 237, 201,Props.,Inc. v. 688 119 N.H. 401 A.2d 204
(1979). plaintiffs proofThe burden of in a reformation action is a

one,heavy and here the master found that it had not been met. In
fact,point of he found that Mr. Scrivanos’ instructions were

Kyriakakis. findingbycarried It is thisout “to the Mr. thatletter”
distinguishes Fontaine,Bergeronthe instant case from v. 109 N.H.
370, (1969), upon plaintiff256 A.2d 656 which the relies. In
Bergeron, agent carryingthe ininsurance made a mistake out the

372,ofinstructions the insured. at at In theId. 256 A.2d 658.
case, agentinstant the made no such mistake.

not,speaks English byThe poorlyfact that Mr. Scrivanos is
itself, Fidelitysufficient to warrant reformation. American Co.Cf.
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478,195, (1961). is190, 482 ThereSchemel, A.2dv. 168103 N.H.
Kyriakakissuggest was notnothing that Mr.in the record to

parties had dealt withdealing good clear that thein faith. It is
is no that communicationand there indicationeach other before

difficultyproblems in transactions.caused thosehad
supportevidence to thesufficientBecause the record discloses

Servs.,findings, uphold Food Inc. v. 688we them. Erinmaster’s
Accordingly,237, isProps., at the ordersupra at 401 204.A.2d

overruled;Exceptions affirmed.

All concurred.
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