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576,Adm’r, 574,Tardif,summary Suojanen N.H.judgment.” v. 120
1088, 1090 (1980).419 A.2d

revealsplaintiffs counter-affidavitof theAn examination
issue, onlyany facts in butplace of defendant’sit did not thethat
however,argues, thatsupplemented facts thereto. Heand added

petitiononly by of thethe trialquestions of “can be decidedlaw
judgment.”declaratoryfor

delaythedisagree. purpose is “to avoidThe of the statuteWe
genuine ofis no issueexpense cases where thereof trials inand

266,983,Willis, supra A.2d at. .” v. at 380fact. . Arsenault
Co., 338 Mass.quoting v. John BowenAlbre Marble and Tile Co.

no397, 437, as is394, (1959). here there439 Where155 N.E.2d
fact, required lawand issues ofgenuine not theof a trial isissue

summary judgment proceeding.may in thebe decided
summarygranting ofus we hold that thethe record beforeOn

judgment proper.was

Exceptions overruled.

King, J., did not sit.
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orally),Soden,Sulloway, (PeterHollis & of Concord F. Imse for
plaintiff.the

orally),Upton, Smith, Upton(RichardSanders & Concordof F.
Bristol, Dummer, Fitzwilliam,for the towns ofdefendant Green-

land, London, Pembroke, Stewartstown,New andWarner
Franklin.

propertyBROCK, J. This is a tax abatement case in which the
board of requestedtaxation has that this court answer three
questions questionsof Thelaw. central issue to allcommon three is

prior appealthe extent to which the in aboard’s decision for
involving propertiesabatement of taxes the same and owner but a

year may evidentiarydifferent tax affect or be of value on a
subsequent petition pendingfor abatement now before the board.

years 1973, 1975,For each of the tax and1974 the Public
Company property propertyService contested tax assessments on

Hampshireit owns in a number of New towns. Pursuant to RSA
company appealed76,ch. the to the board of taxation which

upheld company appealedthe assessments. The to this court and
we affirmed the board’s decision. See Public Serv. v.Co. Town of
Ashland, denying635, (1977).117 N.H. A.2d377 124 theWhile
company abatement,an the board thatstated it was unable to

specific finding properties.reach a on the fair market value of the
appeal, companyDissatisfied with the inresults the earlier the

propertiesnow seeks tax 1976,abatements on the same for the
years.and1977 1978tax
simplify scope presentanIn effort to and narrow the of the

proceedings board,before the the defendant towns moved that the
judgments appeals,that,board rule because of the in the earlier

company estoppedthe is to raise the ofissue valuation of its
properties April 1, 1975,taxable as of and that the sole issue to be

by changesany propor-considered the board is whether in the
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tionality changes properties haveor in value of thefactor the
1,April Upon request for theof counsel bothoccurred since 1975.

towns,taxpayer answer theand the the board asks that we
following questions ofthree law:

infinding theof this board“1. the sustainedDoes
proof the valueofconstitute conclusiveformer cases

plaintiffs property ofas 1973 and 1975?of the

as of those datesassessments2. Were the contested
issue,’ judgments as anactin so that the‘matters

mayin which beestoppel, evidence’or ‘matters
in a trial de novo?controverted

findings too inare remoteIf ‘matters in issue’ the3.
1976,estoppel andoperateto an to 1977time as

appeals?”tax1978
“findings” thequestion ofwhether the earlierThe first is

proof” properties’the as ofof valueconstitute “conclusiveboard
82,Laconia,Winnipiseogee v. N.H. 65and In etc. Co. 741975.1973

negative.question the(1906), was answered inthis “[T]heA. 378
is notjudgment upon appeal from the tax of 1892theentered

appellants’ real estate forthe value of theconclusive evidence of
year, competent . . .”of its value in 1895 or 1896.that or evidence

85, added).(emphasis to subscribeA. at We continueId. at 65 380
prior findings notthat do constituteto the rule the board’s

value, thatoutdated notionproof of but we discard theconclusive
subsequent appealsfindings competent evidence inthe are not

involving taxpayers properties.the same and
1906, concerningWinnipiseogee was in the statutesdecidedSince

significantlyappealsproperty and have beentax assessments
(1901) ch. RSACompare ch. with RSA 76. 76:16-aaltered. P.S. 59

taxation, now(Supp. 1979) provides whichIV that the board of
byappeals, rules ofproperty is bound the technicalacts on tax not

Winnipiseogeestatutory provision whensuch existedevidence. No
orderly(1901). The swift andwas decided. See P.S. ch. 59

if thedisposition property appeals be frustratedof tax would
ignore findings.required previousits The board’stoboard were

legitimateprior findings purpose presentthiscan serve ina
generally Hampton, N.H.Amsler v. Town South 117action. See of

token, however,507, 959, By504, (1977).A.2d the same374 960-61
justice requires taxpayer afforded a reasonablethat a or town be

Portsmouth,opportunity v. 115to meet that evidence. See Paras
63, 69, 304, (1975). then309 The board mustN.H. 335 A.2d

weightassign to thethe it and suchconsider all of evidence before



833

68,finding.appropriate id. atas it deems and reach a Seeevidence
however, with theproof,of remainsA.2d at 308. The burden335
bytaxpayer satisfy preponderance of thewho must the board a

Public Co. v.evidence that it is entitled to an abatement. Serv.
Ashland, 635, 640, 124, (1977).Town 117 N.H. 377 A.2d 127of

questionanswer to the first isOur therefore “No”.
question assessmentsThe second is whether the contested

supra,prior appeal,in the see Public v. Town AshlandServ. Co. of
significancein or in The ofwere matters issue matters evidence.

judgment prior appealsquestion in in thethis lies the fact that the
operates estoppelas an in issue but not toas to the matters then

merelypoints Ainsworththose which were matters in evidence. See
55, 56,Claremont, 867, (1967). In orderv. 108 N.H. 226 A.2d 869
however,estoppel apply, that afor an to it is not sufficient matter

directly appeal;priorin issue was in the matter mustinvolved the
actuallyby pleadingsalso have been either or tried.admitted the

Id., in226 A.2d at 869. The matter in issue tax abatement
required payproceedings taxpayeris towhether the has been a

disproportionately higher taxpayers intax than other the district.
Concord, 131,Lexington RealtyTrustees Trust v. 115 N.H. 336of

Laconia, 82, 84,(1975); WinnipiseogeeA.2d 591 etc. Co. v. 74 N.H.
378, technically(1906).A.65 379 Actual value is notmarket the

but, rather, onlyin proceedingsmatter issue in tax abatement is a
Winnipiseogee supra;matter in evidence. see TownAmsler v. of

Hampton, 504, (1977).South N.H.117 374 A.2d 959
Accordingly, company estopped challengingwhile the fromis not

question 1975,propertiesthe actual market value of the in as of
may properlythe board consider the assessments which it

prior Indeed, fact,appeal.affirmed in the the of theas trier board
may assign appropriate weight priorto those valuations. ParasSee

Portsmouth, 63, 68, 304,v. (1975);115 N.H. 335 A.2d 308 RSA 71-
(Supp. 1979), (Supp. 1979).B:7 76:16-a IV

question priorBecause our answer to the second is that the
evidence,valuations were necessarymatters in it is not for us to

question.answer the third
Finally, we note that both the andboard the defendant towns

requestedhave that proceduresthis court mandate that would
enormity facing board,lessen the taxpayersof the task the and

petitionsintowns of this kind. We remind the board that the
legislature granted powerhas promulgateit to devise and its own

procedure. (Supp. 1979).reasonable rules of RSA 71-B:8

Remanded.

All concurred.


