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however, the of theopinion, that refusalare of theWe
stay negotiations pending appeal question ofboard an on theto

usuallyAlthoughunit electionsdetermination was unreasonable.
stayed pending appeal determination,are not an of unit see N.H.

Bd.,Dept. Emp. 117Rev. Administration v. Public Lab. Rel.of
1085,976, 979, employer(1977), publicN.H. A.2d the380 1087

bargain good appealwhile itshould not be forced to has a faith
pending. irreparable employees, isIn the of harm the itabsence to

subjectquo pending appealbetter to maintain status than tothe
undertakingemployer expense disruptionthe to the and of

negotiations, may irreparable harm to thewhich constitute
byemployer may unnecessary the onand be rendered result

1185,Carriers, Inc.,appeal. FreightBoire v. Pilot 515 F.2dCf.
denied,(5th (1976); v.1975), cert. 426 Fuchs1193-94 Cir. U.S. 934

Steel-Fab, Inc., HillsboroughSupp. (D. 1973); v.356 F. Mass.385
Court, 333,Superior (1969). We therefore109 N.H. 251 A.2d 325

required negotiate pending appeal andhold that was not toUNH
thepracticethat to is not withinits refusal do so an unfair labor

meaning 1(e).of RSA 273-A:5

Appeal part anddismissed in
part.insustained

All concurred.
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Gfroerer, (MichaelBarto & of orally),Concord G. forGfroerer
Insurance,Smith Inc.

Gregory Smith, acting attorney generalH. (Andrew Grainger,R.
attorney general,assistant orally), for the Grievance Committee.

Wadleigh, Starr, Peters, Kohls, (CharlesDunn & of Manchester
orally),J. Dunn for Company.Middlesex Insurance

Sheehan, Phinney, Green,Bass (Nicholas& of Manchester J.
orally), intervenors,Lazos for Independentthe AgentsInsurance

Hampshireof New and AgentsProfessional Insurance of New
England.

KING, J. In this case constitutionalitywe address the of RSA
(Supp. 1979),402:75 establishing the Grievance Committee

empowered to review bythe companiestermination insurance of
agency agreements between companies agents.the and their We
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delegationas unlawfulhold that the statute is unconstitutional an
legislative judicial power,power, usurpation andof unlawful ofan

pre-existingwith contracts.an unlawful interference
1976, Company appointedIn InsuranceDecember Middlesex

Insurance, agents. agreementof writtenas one its TheSmith Inc.
byAgreement may theprovided be eitherthat terminated“[t]his

Agent . .Company on to the other .or the written notice
provision, inthis Middlesex notified NovemberPursuant to Smith

agency relationship effectivethe was to be terminated1978 that
26,May 1979.

26, against1979, plaintiff complaintApril filed aOn the
byhearinga heldMiddlesex with the Committee. AtGrievance

12, 1979, allegedplaintiff thaton thethe committee June
regulationsand the NewMiddlesex had violated several statutes of

dealingsHampshire Department in the course of itsInsurance
allegedplaintiff. Specifically, plaintiff that Middlesexwith thethe

1979)following (Supp.IIhad violated the statutes: RSA 402:15-c
ninety ofrequiring give days noticewrittenthat licensed insurers

contracts;agency (Supp.of ch.termination insurance RSA 404-C
establishment, contents,1979) pertaining participation,to andthe

VIII(e)mandatory risk-sharing plans;provisions of RSA 417:4
(Supp. 1979) defining practice discriminationas an unfair trade

policyin thebetween individuals of the class and risksame
amount, charged,premium or for healthor rates benefits

covering1979)policies; (Supp.insurance and RSA 417-A:3
obligations write orof insurers in the or refusal tocancellation

policy.an insurancerenew automobile
addition, plaintiff complainedthe that violatedIn Middlesex had

11, I,Department regulation A(2)(g) patternin that ofaInsurance
agency intent to violate RSA 417-A:3terminations evidenced an

allegedindirectly. Finally, plaintiff that Mid-(Supp. 1979) the
14, XI(2)regulation art.Departmentdlesex violatedhad Insurance

relating person to beis threatenedto indemnification where a
of thepartya an he served on the Boardmade to action because

14,Plan, regulationHampshire andNew Automobile Reinsurance
meetingsIV(7) regulating whichart. of the Board of Governors

operation sharing pooloversees of riskthe for insurers.
18,July 1979,On the orderGrievance Committee issued an

upholding plaintiff’s agencyMiddlesex’s termination of the status
26,but extended the effective termination date to November 1979.

relativelyThe brief order of inthe Grievance Committee reads
part as follows:

thefinds that termination of SmithCommittee“The
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Insurance, accomplished purposeInc. was not for the of
‘red-lining’ anymarketplace,the Portsmouth or other
purpose avoiding statutorywhich would toamount and
regulatory obligations respect merchandisingwith to

Further,insurance. the Committee finds that Middlesex
Company obligationInsurance did not violate its to deal

good Company,in faith with Smith Insurance Inc. The
byCommittee finds that the termination was occasioned

proper concerns as to the ofbusiness effectiveness the
agency.

findings,Notwithstanding judgmentit is thethe above
process wasterminationof the that theCommittee

notes inby The Committeemarked certain deficiencies.
stating prematurely—particular ofthe use non-renewals —

agency longer represented company. Theno thethat the
processin do warrantthe termination notdeficiencies

contract,agency areof butthe reinstatement the
grounds extending date.for its termination

CompanyORDERED, that the InsuranceMiddlesex
withpresent date of its contractterminationextend the

by (6)period six months.”a ofInsuranceSmith

plaintiff appealedThe of thethe decision Grievance Committee
superior pursuantto (Supp. 1979)the court RSAto 402:75 and

requested Committee, representeda trial de novo. The Grievance
by Attorney General,Hampshirethe office of the New and

byresponded plaintiffs appeal assertingMiddlesex to the that
1979), creating Committee,(Supp.RSA 402:75 the Grievance is

plaintiffcontended thatunconstitutional. Middlesex further the is
superiornot inentitled to a trial de novo the court. The

Independent Agents HampshireInsurance of New and the
Agents England, ofProfessional Insurance of both whichNew are

represented appearon the Grievance and asCommittee inter-
venors, disagree byposition attorney general’swith the taken the

admitting unconstitutionalityoffice in the of the statute.
Relying upon position attorney general’s office,the of the the

Committee,chairman of the HampshireGrievance the New
Commissioner,Insurance grievanceshas refused to hear further

brought by agents, thereby effectively vitiatinginsurance the role
of the Grievance currently pendingCommittee. casesOther in the
superior court involve issues similar to those inraised this case.

SuperiorThe (Cann, J.), 491:17,Court in accordance with RSA
following questionstransferred the lawof to this court:
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procedureand the established“A. Is RSA 402:75
acting grievanceshearing uponfor andthereunder

agents relatingbrought by ofto terminationinsurance
companies,constitutional?their contracts with insurance

grievanceappealsparty thewhich a decision ofB. Is a
pursuant deentitled to a trialto RSA 402:75committee

superiorin court?”novo

(Supp. 1979)originally enacted, read as follows:As RSA 402:75

herebyThere is estab-“402:75 Grievance Committee.
grievance composedlished a committee to be of the
commissioner,insurance who shall be the chairman of

Hampshire representativecommittee;the one fromNew
Independent Agents England;the Mutual of andNew

following organi-representative ofone from each the
Hampshire Independentzations: the New Insurance

Agents’Association;the American Insurance Association
and the American Mutual Insurance Alliance. The

year term,committee members shall serve for a 2
compensation. hearingswithout The committee shall hold

grievances brought by agents relatingon insurance to
companies,oftermination their contracts with insurance

may companyand the committee toorder the insurance
mayrescind termination. The decision of the committee

appealed superiorto thebe court.”

legislature by1977,Laws 566:2.The has since amended the statute
substituting, Agentsmembers,as the Professional Insurance of

England AgentsIndependentNew for the Mutual of New
England, Independent Agents’the Insurance Association of New
Hampshire IndependentHampshirefor Insurancethe New
Agents’Association, and the Alliance of American Insurers for the

1979,American Mutual Insurance Alliance. See Laws 448:1. The
changed subjectamendment also matter ofthe the committee’s

jurisdiction “property casualtyfrom “contracts” to and contracts.”
changes, however,See id. Neither of these is material to the issues

raised in this case.
regulatory overfunctionhas noThe Grievance Committee

merely empoweredagency to “order . . .isinsurance contracts and
company [its] . . .” of an[an] terminationinsurance to rescind

1979).agency (Supp. As acontract. RSA 402:75insurance
agents companiesconsequence, nor insuranceneither insurance

requirements of theare able to conform their conduct to the
1979),(Supp.example, thestatute. For unlike RSA ch. 357-B
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regulating practices between motor vehiclebusinessstatute
dealers,distributors,manufacturers, (Supp. 1979)RSA 402:75and

public policy,lacks a statement of purpose protect anyor a to
any reasonablybasic policysocietal interest or outlined for the

practicaladministration of purposes,the law. For RSA 402:75
(Supp. 1979) powersis an extension of ofthe the executive branch

government unguidedof with and unrestricted discretion to
important negotiateddetermine when mutuallyinsurance contracts

may laybe any byterminated. failsIt to down rules which the
agency may guidedadministrative inbe the ofexercise its

discretion.

SupremeWhile the ofCourt the United States and this
court powerhave often considered extent tothe which the to
legislate may delegated agencybe to an of the executive branch of
government, developed precise dogmaticneither court has or tests

determining particular grant clear,for awhether is isexcessive. It
however, generalsweeping delegationthat a powerand of with
uncontrolled discretion even in a narrow field exceeds constitu­
tional States, 495,limits. Corp.See Schechter v. United 295 U.S.

Jackson,(1935); 296, 303-04, 474,537-38 Ferretti v. 88 N.H. 188 A.
(1936).479-80

providesThe State Constitution thethat three branches of
government “kept separate from,should of,be as independentand

other,each governmentas the nature of a free will admit. . . .”
1,pt.N.H. Const. consistently recognized,art. 37. This court has

however, that the completely separate.three branches cannot be
Gallen, 333, 339,Monier v. 120 1297,N.H. (1980);414 A.2d 1301

Opinion Justices, 582,the 585, 125,118 N.H. 392 A.2d 127of
(1978).

powersseparation of theUnder the article of New
Constitution,Hampshire maythe General not create andCourt

delegate agencypowersand an ifduties to administrative “its
agencyin such as leave the . . .commands are broad terms to with

unguided assignedthe fieldand unrestricted discretion in of its
Jackson, supra 302,activity. Ferretti v. at. . .” 188 A. 478.

Consequently, (Supp. 1979) is ofbecause RSA 402:75 devoid either
bypolicy prescribeda declared or standard laid downa the

Nashua,legislature, 161, 167,Citysee Velishka v. 99 N.H. 106of
571, Houle,(1954);A.2d Insurance v. 96575 Firemen’s Co. N.H.

30, 696, Board,32, (1949); Conway69 A.2d 698 v. Water Resources
346, 352, 83, (1938), represents89 N.H. it199 A. 88 an
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bylegislative powerdelegation the Generalofunconstitutional
pt. 1, art. 37.of N.H.in violation Const.Court

requiresSimilarly, athatthe United States Constitution
delegatingcreating powerslegislative authority to anand

intelligible principleagency “lay toandown ...administrative
bodyperson [act] is toto . . directedor authorized .which the

Hampton 394,States, 409U.S..” v. United 276conform. . . & Co.
legislative1979)(Supp.(1928). thedeclaresneitherRSA 402:75

underlaypolicies northe statuteofwhich the enactment
guide in theto the Committeestandards Grievanceestablishes

power.itsexercise of

maylong recognized officersthat executivecourt hasThis
performjudicial power enable them towith some tobe vested

overlappingpractically ofduties and that sometheir executive
judicial power permissible, Opinion Justices, 492,the 87 N.H.is of

(1935), although such493, 344, the to whichextentA. 345179
certainty.overlapping permissible If,withis cannot be delineated

duty primarilyhowever, is to decideof an boardthe executive
legal rights private partiesquestions arethatof between
any regulatory appearsfunction, caseas to be thetounconnected

belongsCommittee, to thefunctionwith the Grievance such
justice, popularjudiciary. sense, ofin evenCourts of their

jurisdiction, may up branchbe in executiverestricted not set the
government.of Id.

regulatoryno ascertainableThe Grievance Committee has
hearingssolely privateempowered hold onIt is tofunction.

agents companiesdisputes and insurancebetween insurance
giveand to someto termination of their contractsrelative the

requiringequitable the insurancein the of an orderrelief form
agencycompany Theto its termination of the contract.rescind

soundingagainstallegations complaint byin Middlesexthe Smith
equity, faith,contract, actionof or are causes ofin breach bad

superiorproperly in court.instituted and determined themore
allowing superiorNotwithstanding provision appeal toan thethe

powerrepresentscourt, of theon thethe statute an encroachment
governmentjudicial of theof the in violationbranch State

requirement separation powers incontained theof the of
supraOpinion Justices, at 493-­of theconstitution this State. See of

94,179 A. at 345.

the Federal ConstitutionConstitution andBoth the State
integrityimpairinglegislatureprohibit ofthe contracts.fromthe

pt. 1,1;I, § 10, art. 23. Whilecl. N.H. Const.art.U.S. Const.
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provisions prohibit Court fromthe Generalthese constitutional
contracts, theyany impairing obligation do notpassing the oflaw

deprive powerof statutes under thethe its to enactGeneral Court
admittedly power powerpower. the topolice This broad includes

health,legislate publicin interests asfurtherance of such diverse
comfort,safety, generalprotection property, Theof and welfare.

wisdom, effectiveness, desirability of a is notand economic statute
may judgment for that offor us to decide. Nor we substitute our

Nevertheless,legislature. “is deadthe contract clause not athe
upon“impose power of toletter” and does some limits the a State

abridge existing relationships, in the exercise ofcontractual even
legitimate police power.” v. Bd.its otherwise Kimball N.H. of

567,Accountancy, 569, 888, (1978),118 quotingN.H. 391 A.2d 890
Spannaus, (1978).Allied Structural v.Steel Co. 438 234U.S.

recognizedSupremeThe StatesUnited Court in Allied Struc-
250,Spannaus, supratural Steel Co. v. at that a statute which

severe, permanent, changea and immediate in ...“work[s] [a
relationship] irrevocably retroactively”contractual and is rendered

byunconstitutional the contract clause of Statesthe United
case, parties expressly agreedthisConstitution. In the that “[t]his

Agreement may by Companybe terminated either orthe the
Agent on written (Supp. 1979)notice to the other. . . .” RSA 402:75

irrevocably retroactivelywould and thisalter contractual relation­
ship by depriving company rightexpresslythe of its reserved to

agreement,terminate the priorwhich was entered into to the
effective of Appeal Works,date the statute. Pennichuck Waterof

562, Associates,120 N.H. 419 (1980);A.2d 1080 PenwoodGeldhof v.
754,119 N.H. (1979).407 A.2d 822

questiontoThe answer (Supp. 1979)“A” is that RSA 402:75 is
delegation legislativeunconstitutional as an unlawful powerof to

branch,the judicialexecutive an usurpationunlawful power,of
and an unlawful existing rights.interference with contract
Question moot,“B” thus becomes and we do not reach it.

Remanded.

BROCK, J., sit;did not the others concurred.


