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require in to the structuraladditiontowns to foundationsallow
affirmatively providedcarriers, so.expresslyit could have and

languagedefinitely negative and thrust.present instatute isThe
requirement of the townthetrial court has found thatThe

hold that the trialin statute. Weis conflict with theordinance
requirement is thereforeand that the codecourt was correct

invalid.
finding thesummary, the trial court thatIn we affirm the of

validly zoningadopted ordinance and subdivisiontown had the
agreethereto,regulations we furtherandand the amendments

property should beimproperlythe court that the transferredwith
remand, however, imposition ofreconveyed Harvey. for theto We

impositionmandatory inquirypenalties whether theand for anthe
justice.penalties suspended in interest ofshould be theof those

requirementAdditionally, of thefoundationwe hold that the solid
thereby(Supp. 1977) affirmwith andtown conflicts RSA 31:116

injunction.dissolution of thethe

part;Exceptions overruled in sustained
part; remanded.in

BROCK,J., concurs in the result reached.
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Tucker,Smith, acting attorney general (BrianGregory T.H.
attorney, orally), for the State.

se, Hiller,Jr., pro Benjamin of Massachu-Cushing, andRobert
(on rebuttal), the defendants.setts for
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DOUGLAS, doublein is whethersole issue this caseJ. The
judge,the trialprecludes of defendants afterjeopardy retrial the

motion, their criminal casesdeclared a mistrial beforeon his own
jury. it does not.submitted to the We hold thatwere

in at theparticipation a demonstrationresult of theirAs a
power plant, theof the nuclearsite Seabrookconstruction

charged trespass under RSA 635:2.with criminalweredefendants
J., 7,began MayMullavey, After thejury on 1979.trial beforeA

day, correctlytrial, juryday judge for theof the excused thethird
they allowed to use thethat would not betold the defendants
(RSA 627:3), advised them to readcompeting harms defense and

Waters,Nottinghamcontempt in v. Cedardecision Townthe of
282,Inc., (1978).118 N.H. 385 A.2d 851

11, 1979, appearedfollowing day, May the defendantstheOn
J.,Mullavey, prohibiting the defendants’to contest the orderbefore

During ofcompeting the courseof the harms defense.use
issue, judgearguments found the defendant Roberton that the

Cushing contempt onin of court and declared a mistrial the
Cushingground of “would render the continuancethat the actions

day,remainingunfair to the defendants.” Later thatof [the trial]
contemptvacated the order.the court

forThe case of the defendant Martha Brickett was scheduled
1979,retrial in December but all six defendants filed motions to

dismiss, Bean,alleging J.,jeopardy.double denied the motions and
stay pending appealordered a of the trials of that to thisissue

court.
HampshireBoth the New and United States Constitutions

protect V;jeopardy.a defendant from double U.S. Const. Amend.
1,pt. Althoughart. SupremeN.H. Const. 16. United States Court

coftstruing necessarilydecisions the federal constitution are not
binding construing constitution,on this incourt the State State v.

262, 264,Hogg, 844, (1978),118 N.H. 385 A.2d 845 in the situation
analysisbefore us the constitutional is similar. State v.See

Pugliese, 728, (1980).120 N.H. 422 1319 WeA.2d therefore address
questionsthe of violations of both constitutions as one.

Trial “whenever,courts have discretion to declare a mistrial
opinion, takingin their consideration,all the circumstances into

there is necessity act,a publicmanifest for the or the ends of
justice would Perez,otherwise be defeated.” United States v. 22

(9U.S. Wheat.) 579, (1824); Pugliese, supra 728,579 v.State at 422
A.2d at argue1321. The defendants that there was no “manifest
necessity” for declaration of a inmistrial this case.
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judge mayOne circumstance in which a declare a mistrial
partiesis when he finds that the actions of one of the or counsel

jury. 497,have Washington,biased the Arizona v. 434 U.S. 510-11
(1978). apparently judgeIt was on that basis that inthe trial this
case declared a mistrial. The record reveals that there was tension

judgebetween Cushingthe trial and the defendant from the first
day Cushing judgeof the trial. did not think that the would afford

day, however,the defendants a fair trial. It was not until the third
beganrulingsCushing’s disagreement judge’sthat towith the

argumentopenmanifest itself in with the court. At the ofend that
day, judgethe recommended that the defendants read a case
dealing contemptwith of court. When it became clear on the
following day Cushing bythat rulingswould not abide the of the
court, judgethe contemptheld him in and declared a mistrial.

record,Having judgeconsidered the we think that the
correctly pointdiscerned that the situation had escalated to the

hostility rulingsCushing’s judge’swhere obvious to the could not
help jury. judgebut influence the the trial has heard theBecause

arguments jurors,thetone of and observed the reaction of the his
impartiality jury beingdetermination that the of the was affected

great by reviewingshould be accorded deference a court. Arizona
Washington, suprav. at 511-14.

argue cannot bethe trial court’s decisionThe defendants
byupheld judge exercise sound discretionthe did notbecause

declaring id.considering a mistrial. Seebeforeall the alternatives
mistrial, judge notneeda a trialBefore he declaresat 514.

necessity specifically that heexpressly nor statefind a manifest
adequate.none Seethe alternatives and foundhas considered all

Obviously, the bestWashington, supra atv. 501-03.Arizona
728,atPugliese, 120 N.H.v.procedure be do so. Statewould to See

judge quickly,Although agree ruledthat the422 A.2d at we1321.
withoutthat he actedus to concludethe record does not lead

judge to read atold the defendantsconsideration. The fact that the
of the defendants’contempt that he was awarecase on indicates

competingruling prohibiting of thepossible usereactions to his
Indeed, Cushing’s the trial wasstatement thatdefense.harms

justified andkangaroo court’s concerna court” the“reminiscent of
toCushing’s was not aboutconductit clear that courtroommade

judge had no reasonablethat thecease. It is clear from the record
Cushing’s caseofto a mistrial. Severancealternative but declare

becausesolutionwas not a viablefrom that of the other defendants
jury to theextendedprejudicial on thethe effect of his actions
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States, 354,other defendants. See v. United 202 F.2dScott 355
denied, Bayne879, v.(D.C. Cir.), sub nom.cert. U.S. and344

States, Commonwealth,(1952);United 344 v.U.S. 881 Jones 387
1187, (Mass. App. 1979).N.E.2d 1194-95 Ct.

Finally, argue declaringthe defendants that before a
judge rightmistrial the trial toshould have considered their “a

[they] might favorably disposedtribunal . . . to to .believe be . .
Jorn, 470, (1971).fate.” v.United States 400 486 The[their] U.S.

Supreme righthasCourt said “a valued tothat defendant’s have
bycompleted particularhis trial a must intribunal some instances

public’s designedbe subordinated to the fairinterest in trials to
just judgments.” Hunter, 684,in (1949).end v.Wade U.S.336 689

Thus, even if the haddefendants wanted to continue the trial with
jury judge thought against them, theya that the was biased did

rightnot have an Washington,absolute to do so. Arizona v. 434
at judge basicallyU.S. 516. We conclude that the was motivated

by his that trial,concern the defendants that hea fair andhave
ruled in declaringtheir “sole in the mistrial. See Goriinterest[s]”

States, 364,v. United (1961).367 U.S. 369

jury’sThe trial court’s impartialitydetermination that the
impaired onlywas indicates not that there was a “manifest

necessity” to declare a publicmistrial but also that “the ends of
justice would otherwise be defeated” if it were not declared.
Accordingly, there is jeopardyno double bar to retrial of the
defendants.

Affirmed; remanded.

BOIS,J., sit;did not the others concurred.


