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Gordon,Smith, attorney general (Marthaacting V.Gregory H.
attorney, orally), for the State.

orally,Manchester, bydefender,Raimo, andpublic briefRay of
for defendant.the

Grimes, aggravated felonious sexualquestion in thisTheC.J.
1979) for(Supp. is voidVIIIcase whether RSA 632-A:2assault is

statute,thatvagueness of use inbecause theor overbreadth
“mentally uphold thedefinition, Weof the term defective.”without

statute.
(Supp.was 632-A:2 VIIIindicted under RSAThe defendant

allegedlyheaggravated1979) felonious sexual assault becausefor
mentally waswhoa womanhad intercourse with defectivesexual

mentallywasspouse, with to know that shenot his reason
dismissed,bethat the indictmentThe defendant moveddefective.

unconstitutionally vague andclaiming the statute wasthat
ofamendmentsin violation of the first and fourteenthoverbroad

1,pt. Theart. 15.the States Constitution and N.H. Const.United
prejudiceJ.) without(Pappagianis, denied the motionCourtTrial

interlocutory transfer.and ordered an
felony for a(Supp. 1979) it a Amakes class632-A:2 VIIIRSA

person hisnotperson engage penetrationin with anotherto sexual
mentally and the actorspouse is defectivethe victim“[w]hen

mentallyis defective.”the victimor has reason to know thatknows
section, not“mentally defective,” in isused thisasThe term

anywhere in the statutes of this State.defined

(Supp.VIIInot convinced that 632-A:2We are RSA
construction,narrowing judicial1979), without the benefit of aeven

unconstitutionally “mentally novague. isThe term defective”is
describingstatutoryvague many criminalother termsmore than

Locke, 48, curiam).(1975) (peroffenses. v. 423 U.S. 50See Rose
languageAny meantperson would know that the wasreasonable

intelligence.”subnormalpeopleto who are of “markeddescribe
v.jurisdictions so the term. Stateshave defined UnitedOther
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Hansel, 1120, (8th People1973);474 F.2d 1124 exCir. rel. Cirrone
404,App. 406,Hoffmann, 83,255 Div. (1938).v. 8 N.Y.S.2d 85

Furthermore, imposes liability onlythe statute criminal on one
who either knows or should have known that the victim was
mentally requirement heavilydefective. Such a scienter bears on

warning proscribed goesthe issue of fair of the conduct and far
clarifying vague Franklin,toward a statute. Colautti v. 439 U.S.

379, (1979); Perrin, 483, 488,395 Goodrow v. 119 N.H. 403 A.2d
864, Hewitt,(1979); 713-14,see v. at867 State 116 N.H. 366 A.2d

Finally, although degreeat 489. the of mental defectiveness
byto (Supp. 1979) mayintended be covered RSA 632-A:2 VIII not

entirely clear, givebe the term is sufficient to the defendant fair
warning that, by engaging in sexual withintercourse one who he

mentallyknows or has anyreason to know is defective in
recognizable appreciable degree, violatingand he is the statute.

precision drafting penalMathematical in the of statutes is not
required. Hewitt, 713,State v. 116 N.H. at at366 A.2d 488.

Although power legislatureit was within the of the to
proscribe mentallypersonsexual with who isintercourse a

any recognizable degree, Hill,indefective v.see State 406 A.2d
1334, (N.J. Super. 1979); Perrin, 489,supra1336 Goodrow v. atcf.

868, question2d at prohibit403 A. we construe the instatute to
only persons deficiencyintercourse with those whose mental is

incapable consentinglegallyto makeas them ofsuch to the act.
definition ofThis construction is not inconsistent with the mental

deficiency Compactfound in on Mentalthe Interstate Health. See
135-A:1, importantly, is11(g).Art. More it consistentRSA with

statutory predecessors1(d) 1(b),RSA and 623:3 the to632:1 RSA
(Supp. 1979), it aRSA 632-A:2 VIII which made crime for a

person spouseto have not hissexual intercourse with one with
knowledge person abnormalitythat the mentalother suffers from a
rendering person incapable appraisingthe of the nature of his or

Comp.her conduct. It is also consistent with Mich. Laws Ann. §
“mentally750.520a(c) (Supp. 1980), which defines a defective”

person “personas a suffers from disease ora mental defect[who]
person temporarily permanently incapablewhich renders that or

appraising ofof the nature his or her Inasmuchconduct.” as the
1979)(Supp.Court modeledGeneral RSA 632-A:2 VIII after the

statute,Michigan logical(1975),see itN.H.H.R. 600 is toJour.
legislature meaningconclude that the intended ofthe same the

“mentally defective,”words and we so hold.
considerablyofOur construction the isstatute narrower

therefore,and,its broad beenthan terms there has no unforesee-
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prohibit itsas wouldenlargement statute suchof theable
Buder,Douglas v.application to the defendant. Seeretrospective

347,Columbia,430, City 378 U.S.(1973); v.Bouie432412 U.S. of
seeking complytoany personreasonable(1964). Because351-52

that the statute(Supp. 1979) would knowVIIIwith RSA 632-A:2
withinpersons who fallwithprohibited sexual intercourseat least

defective, notmentally statute istheofdefinitionthis narrow
53;Locke, at423unconstitutionally vague. v. U.S.RoseSee

479, (1965).Pfister, 491 n.7v. 380 U.S.Dombrowski

Remanded.

concurred.All
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Ralph SpadeR.
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orally),(Jay forBossie, Hodes, L. HodesKelly of Manchester&
plaintiff.the

orally),Hollis, (Morgan for theHollisof Nashua A.Gottesman &
defendant.

zoning trialGRIMES, whether thecase isissue in thisC.J. The
entitled toruling was notthe defendantin thatcourt erred

court erred.injunction hold that thedamages bond. Weon an
defendant, purchased from1977, Ralph Spade,August R.theIn

in a residentialquestion, locatedproperty intheFrank Robbins


