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Nadeau Offices, (J.of Portsmouth P. NadeauProfessional
orally), plaintiff.for the

Calderwood, Ouellette, P.A.,Hallisey (Dennis& Dibble of Dover
Hallisey orally),L. for the defendant.

Bois, involvingJ. This case arises from an accident a
pedestrian broughtand a motor vehicle. Ann Heath Bellacome this

against Bailey injuriesaction Frederick forto recover which she
alleged resulted strikingfrom the defendant’s vehicle her while

crossingshe was presenteda appealstreet in Dover. The issue on
judge’sis whether the jurytrial instructions misled the to find

erroneously, contrary evidence,and to the for the defendant. We
hold that misleadingthe instructions were not and that there was

evidence, supportsufficient to the verdict.
15, 1975,JanuaryOn plaintiff buildingthe exited from a on the

south side of Third walkingStreet where she worked. Instead of
approximately fortyeast feet to ofthe corner Third andStreet

Central Avenue crosswalk,to cross a plaintiffat marked the
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away the corner and thenwalked a similar distance from
proceeded to where no was marked. Thecross the street crosswalk
alleged completingplaintiff heraccident occurred while the was
crossing. The the Bankdefendant had exited from Merchant’s
parking proceedinglot on of wasthe north side Third Street and
westerly parking on the sidein order turn another lot sameto into

Although plaintiffof the testified she saw nostreet. the that
Street, seeingvehicles Third the defendant’son she admitted

stopped beganparkingvehicle whenat the exit of the bank lot she
plaintiffto cross. did see theThe defendant testified that he not

“apparently”until a moment before his vehicle struck her.
trial,five-day jury generalAfter the a verdict for thea returned

plaintiff seasonablydefendant. The to set the verdictmoved aside
Randall,byand for a new Bothtrial. motions were denied J.

argues charge givenappeal plaintiffIn her the that the as
erroneous, jury,was misled the and caused it to return a verdict

contrary jury readingto the evidence. instructions aThe included
crossingof provides “[e]very pedestrianRSA 262-A:34 I which that

roadway anya pointat other than within a .marked crosswalk . .
yield right way upon roadway.”shall the of allto vehicles the “The

purpose reading charge provide juryof a statute in a is to the with
a safety regulationstandard of conduct. which violates aConduct
gives liability.” Odell, 493,490,to Arapagerise v. 116 N.H. 363

417,A.2d (1976).419

involvingIn collisions,cases vehicular failure of one
motorist to dueexercise care does not relieve the other ofmotorist

dutythe MacLean,to exercise reasonable care. v.Dumas F.2d404
1062, (1st Labreck,1968); 28,26,1065 Cir. Grimes v. 108 N.H. 226

787, (1967). Likewise,A.2d 789 on partfailure a motorist’s to
operateexercise care does not pedestrianto absolve a of a

reciprocal duty to use care.

Accordingly, judgethe instructingtrial was correct in not
jury, plaintiff requested,the the disregardas had to the statute if

they found that the defendant’s vehicle had not entered the street
plaintiff beganwhen the to cross. Such an instruction would have

contrarybeen pedestrianto law continuing dutythe that a has a to
carefully.look Buffum, 544, 547,See Bukowski v. 103 N.H. 176
330,A.2d (1961).332

judgetrial juryThe also theyinstructed ifthe that found
prudentthat a personreasonable and would have crossed at the

nearby crossed,crosswalk plaintiffrather than where the had then



26

they legal part plaintiffcould find fault on the of the if such
negligence allegedcaused or contributed to cause the Theaccident.
plaintiff argues that contrarysuch an instruction is to the law that

pedestrian dutya Although agreehas no to use crosswalks. we
dutypedestrians statutory crosswalk,that have no to use a see

I, mayRSA 262-A:34 failure to use an available crosswalk in some
negligenceinstances helpsconstitute if it orcauses to cause the

accident.

anegligent himself asperson if he fails to conductA is
forlike circumstancesprudent person would underreasonable and

388,Ross,Sargentprotection v. 113 N.H.his interests.the of See
136,Railroad,528,391, 98 N.H.(1973); v.A.2d 530 Fissette308
474,Railroad,141, 303, 85 N.H.(1953); Robinson v.A.2d 30696

voluntarily a473, person chooses475-76, (1932). If a160 A. 474
dangerous availablethan anotherthat morecourse of action is

reasonablymay protecting himself.course, Seenot bethen he
702, 704,Co.,England 349 A.2dTel. 115 N.H.v. NewRemillard

Prosser,588, the Law of Torts(1975); W. Handbook of590
460, 465-66,1971); Cooley Company,(4th v. 90 N.H.ed.148-49 cf.

673, Accordingly, person twoa has(1940). when10 A.2d 676
voluntarily the morechoosesto walk andplaces in which

if,negligentmay thedangerous person underpath, then bethat
person havecircumstances, prudent woulda reasonable and

way. Metropolitan Merchandisev.the safer Dammerchosen See
247, 249-50, 688, (1966); v.Mart, HarrisA.2d 689-90Del. 21759

1080-81,1072,Co., App. 3d& Transit 29 Ill.YardUnion Stock
Crutcher, App.182, Ill.(1975); v. 57188-89 Klimovich331 N.E.2d

723,451, (1965).444, 206 N.E.2d 7272d

voluntarilyplaintiff not to cross the streetthe choseBecause
crosswalk, personathe whether reasonableat the available issue

walkingplaintiffs action rather thanhave chosen course ofwould
theto at a crosswalk was beforethe short distance cross marked

court, judge properly jurythe the to theand trial submitted issue
Co., 200,197,for v. 109 N.H.consideration. See O’Neal Woolworth

183, Sirois, 144, 147,(1968); v.247 A.2d 185 Dorrien 87 N.H. 175
Redfield,236, (1934); 1 and A. AA. 238 T. Sherman Treatise

Negligence 1941,(rev. Supp. 1970).on the Law of 108 ed.§

judge’s prefacing anplaintiff contests the trialThe also
negligence ofcomparative with a brief statementoninstruction

brieflystatement, judgeorigin. that the trialthe Indoctrine’s
negligence, legislaturecontributory thethe whichdescribed law of
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abrogated by negligence.adopting comparativein 1969 the rule of
RSA 507:7-a.See

developmentthe of law notStatements of historical the are
generally helpful jury, proto we theirthe and do not recommend

judge’sforma use. We do not see how the trial correct statement of
prejudicial plaintiff. Company,the law the Dervin 81was to See v.

108, 114, 353, argues that,plaintiff(1923).122 A.N.H. 356-57 The
having plaintiffbeen made aware that the would have been denied
recovery being percentfor the oldeven one fault underat
standard, jurors prone plaintiffthe to find thewere made more

recovery.preponderantly thereby denyat and Afault to her
juryspeculationverdict is not set aside on mere that a was misled.

679, 686,v. Corp.,Faust Motors A.2dSee General 117 N.H. 377
885, (1977).889

Finally, plaintiffthe thatcontends the evidence does
finding negligencesupport part plaintiff.not a of on thethe of

Determining comparative negligence partiesthe of the is a matter
fact-finder,for the and its will ifdecision not be set aside the
reasonably Maltais, 610,supports Lapierreevidence it. v. 119 N.H.

612, 123,A.2d (1979).406 124-25 there wasBecause sufficient
to jury plaintiffsevidence submit theto the issues of the

negligence choosingfor not to anuse available crosswalk and for
failing crossingto exercise due incare while the middle of the
street, jury reasonably plaintiff’sthe could conclude that the

either, both, negligencein orconduct instances constituted causal
greater any negligence partthan causal on the of the defendant.

foregoing reasons, charge juryFor the the to the did not mislead
againstthem Accordingly,to return a verdict the evidence. the

plaintiff’sdenial of ismotions

Affirmed.
Grimes, C.J., J.,Brock, dissented;and the others concurred.

Grimes, C.J., dissenting:

my plaintiff’s crosswalk,In view the tofailure cross at the even
negligence,itif were an ofact was as a matter of law a mere

proximatecondition of not aand cause theof accident. The fact
merelythat she crossed at putother than the crosswalk her where

dutyshe was. RSA I262-A:34 defines her if she chose not to cross
obeyed duty crossingat a crosswalk. If she that in where she did
legallyshe cannot be found at didfault because she not cross

somewhere else.

Brock, J., joins in this dissent.


