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Smith, attorney Gordon,Gregory acting general (MarthaH. V.
attorney, orally), for the State.

Kenna, Defender,County byHillsboroughBruce E. Public brief
orally,and for the defendant.

Grimes, aggravatedThis assault case isC.J. felonious sexual
appealbefore second the remandedus for the time. In first we the

Scarlett,superiorcase to the court new trial. v. 118for a State
904, appealpresentIn(1978).N.H. A.2d 1244 the the395

rightthat trial his not todefendant contends the second violated be
put challengesjeopardyin twice for the same crime. He also the

juvenile witnesses, sufficiencycompetency of certain the of the
evidence, alleged hearsay evidence.and the admission of We

exceptionsoverrule the and affirm.defendant’s
before, the trialWhen this case was here we held that court

prosecutorshould have a because the haddeclared mistrial
jury knowingbedspreadexhibited a that itblood-stained to the

testimonywould be inadmissible the of a chemist whom hewithout
knowingdid not call as and that its admissionintend to a witness

testimony accomplished “onlywithout such foundation could be
through oversight coupled judicial error.”defense counsel with

Scarlett, 905,supraState v. at A.2d at We stated that395 1245-46.
bedspreaddisplayed to theState overreached when it the“[t]he

jury 905,at at 1246.under these circumstances.” Id. 395 A.2d On
remand, jeopardytothe defendant moved dismiss on double
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grounds. motion,The jury againcourt denied this and the
trial,theconvicted defendant. At the properlysecond the court

bedspread evidence,admitted the blood-stained into the State
having aestablished foundation for its introduction with the
testimony J.,Randall,of a chemist. transferred the defendant’s
exceptions.

overreachingjudicialWhen, prosecutorial orby reason of
requestingprovoke defendant “intoto theis intended eitherwhich

acquittal,”an theprejudice prospectshis forora mistrial to
mistrial, jeopardyrequests the doubleand aobtainsdefendant

v.Statesprohibits a retrial. Unitedthe fifthclause of amendment
193, 204-05,State,Dinitz, 600, Md.(1976); Bell v. 286424 611U.S.

opinion that909, (1979). of the theWe are915406 A.2d
not of theoverreaching prior of this case isin the trialinvolved

jeopardy protection.which will invoke doublecharacter

jurydisplayed to theprosecutorbedspread thewhichThe
of theproper The actiona foundation.withwas admissible

prosecutor’s indistinguishable conducttheprosecutor is from
Pate, 1, red(1967), in which shorts with stains386 6Miller v. U.S.

knowledge stains werejury that thewith fullto thewere exhibited
case, inwere factpresentIn the stainsnot thepaint blood.and

bedspreadFurthermore, theprosecutor did not exhibittheblood.
prospects forprejudiceor the defendant’sprovoke a mistrialto

Rather, appears thatto itacquittal the continued a verdict.if trial
get into evidenceitthat he could admittedtook the chancehe

Although prosecutor’s conducttheproper foundation.thewithout
rulingjury prior thebedspread to court’sto thedisplayingin the

overreaching, itadmissibility we hold thatwas in a senseon its
overreachingtype will retrial.which barofwas not the

argues itsthe trial eourt abusednext thatThe defendant
testifyallowing to at hiswitnessesin certain childdiscretion

May the victim and twoin The court found thattrial 1979.second
children, years ofold on the date thebetween five and sixallother

1977, testify.competentalleged toin wereoffense

court,The trial which sees the witnesses and hears their
testimony, has broad determiningdiscretion in competencythe of

John,witnesses. State 61, 62,v. St. 1126,120 N.H. 410 A.2d
(1980).1127 discretion,Absent an court,abuse of this which must

record,act on a cold will not disturb the trial court’s determina­
competencytion of when is supportthere evidence to it. Id. at 62-­

63, 410 atA.2d 1127.
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Here, John,as in carefullySt. the trial court considered
capacitythe juvenileof the three witnesses and found them

competent. The mayfact that the witnesses have been uncertain
things goesabout some weight testimonyto the of their and does

requirenot the court to Keyes,exclude it. See v.State 114 N.H.
487, 489, 615,322 A.2d (1974). supports617 The record the trial

findingcourt’s competency,of and we find no abuse of discretion.
The fact testimony juvenilethat some of the of the witnesses was
hearsay bywas jurycured regardinginstructions to the that
testimony.

arguesThe defendant also that the evidence was insuffi­
support finding guilt beyondcient to a of a reasonable doubt. In

deciding issue,this lightwe must consider all the evidence in the
prosecutionmost favorable to the anyand determine whether

guiltrational trier of beyondfact could have found a reasonable
Virginia, 307,doubt. Kiluk,Jackson v. (1979);443 U.S. 319 v.State

1, 4, 648,120 N.H. (1980).410 A.2d 650 Circumstantial evidence
may be support finding.sufficient to Kelley,such a v.State 120

14, 16, 300,N.H. (1980).413 A.2d 302

There was evidence that a man took the victim to the third
floor of the “brown house” where the defendant lived with his
mother. young playmateThe victim and a both identified the
defendant as that man. Another friend of the victim testified that
the victim went to puppies”the defendant’s house to “see some and
that, informing mother, victim,after the victim’s she later saw the

face,with blood on her stepson the of the defendant’s house
carrying her testimonyunderwear and sneakers. This was

by mother,corroborated the victim’s who testified that she found
genitals that,blood on the of the victim and when she screamed at

coming floor,a man “No, him,out of the second the victim said not
Mommy, there,”up pointing to the third floor where the defendant
lived.

The physicalState also introduced evidence to connect the
agentdefendant to the crime. An FBI microscopictrained in

analysis testified that hair found on the defendant’s bed and hair
similar,from the morphologicallyvictim were as were a strand of

green greenwoolen fiber from a blanket in the defendant’s
greenbedroom and a fiber found on the victim’s sneaker. The

agent testified that the defendant’s hair was not similar to the
victim’s. The hair family,of other members of the Scarlett
however, was not tested.

Medical vaginalexamination of the victim revealed a intear the
by objectarea caused finger.a blunt the size of a There was
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by fingertestimony buthave caused athe tear could beenthat
organ.by entryprobably of a male Thenotit was caused thethat

having assaulted thehe could not recallclaimed thatdefendant
drinking beer,a ofhe out as resultvictim because had blacked

questioned bytakingsmoking marijuana theWhenand valium.
givepolice room, he a shitthat “didn’tin his the defendant stated

anyonehappens[the victim] her or else.”. or what toabout. .
previous appeal case,of this we stated:In the

jurypresented to theevidence was“Substantial
Photographslinking of. .defendant to the crime. .the

apartment, the. . . also served to connectthe defendant’s
damaging was adefendant to crime. of thesethe Most

bedspreadphotograph apparentlyof an blood-stained
.”that coveredthe defendant’sbed...

AlthoughScarlett, 905, theat 1245.State v. 118 N.H. at 395 A.2d
juryerroneouslybedspread displayed trial,at firstto the thewas

properly second trial. Weit into evidence at thewas admitted
say that, record, trier of fact couldbased on this no rationalcannot

beyond a reasonableall the of the crimefind essential elements
doubt.

testimonyargument of Johnfinal to theThe defendant’s relates
agent, regarding probabilityHicks, ofan FBI the statisticalW.

identity comparisonpositive ofwhen there has been amistaken
microscopicsamples. examination oftwo hair Hicks conducted a

greensamples on ataken from the victim and of hair foundhair
allegedlybedroom,in the where the assaultblanket defendant’s

trial, on theAt he that the hair foundhad occurred. testified
recognizedin fifteenblanket was similar to the victim’s hair

microscopic testimony properlywascharacteristics. This admitted.
(1978).296,Farrow, 307, 808,See v. A.2d 815State 118 N.H. 386

by laboratorystudy aHicks then referred to a conducted forensic
published inin and in the of ScienceCanada Journal Forensic

studyJuly that,testified that results of this indicated1975. He the
specimens respectto with to allwhen hair are “found be consistent

microscopic ,.different . . the chances ofthese characteristics
having anyone forty-fivethem from else are to one.” Thecome

hearsaytestimony that,this is anddefendant contends that
error, toits was not harmless he is entitled abecause admission

new trial.
probabili­challenged testimony regardingThe the statistical

ty identity anyofof mistaken was offered not to show the basis
given byopinion thethe witness but as direct evidence. Unlike
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expert testimony Coolidge, 403, 418-22,in State v. 109 N.H. 260
547, (1969), groundsA.2d 558-61 on Coolidgerev’d other sub nom.

Hampshire,v. (1971),New 403 U.S. 443 which was based on the
by himself,expert testimonyresults of tests conducted the Hicks’

probabilitiesas to mathematical was not based on ownhis studies
Rather,and calculations. Hicks testified as to the contents of a

journal findingsscientific which people,contained the of two other
expert analysisan microscopicin of hair aand statistician who

probability figure. waycalculated the There was no for the fact-
Moreover,person.finder to evaluate the work or methods of either

journal Thus,the State did not offer the initself evidence. the
testimony question hearsay,in was at least itdouble for was based

periodicalupon a authenticity provenwhich itself had to itshave
hearsay. testimonyto remove it from the realm of Nor does this

any exceptions hearsaycome within of the to the rule. We do not
journal admissible,decide whether the would be but mention that

it was not offered in inevidence order to illustrate the attenuation
proffered testimony.of the 803(18).Fed. R. Evid.Cf.

Nevertheless, though testimonyprobabilityeven the statistical
erroneously admitted,was particularwe do not see how this

testimony prejudiced maycould have the defendant. We assume
say, misspoke himself,that the witness tointended but that the

chances of with havinghair such consistent characteristics come
people forty-five, “forty-fivefrom different were inone rather than

so, testimony certainlyto one.” Had he done his would have tended
crime,to link the defendant to the itsand admission bewould

requiring Massey,reversible error a new trial. United v.See States
676, (8th Carlson,1979);594 F.2d 681 Cir. v.State 267 N.W.2d

170, (Minn. 1978). may176 It be that the article itself in fact
uncertainty,stated the odds in favor of the Thisdefendant.

however, clearly danger hearsayadmittingreveals the of evidence.
hearsay long historyThe rule has a and tried and notshould be

lightly event,any testimonydiscarded or relaxed. In the witness’
suggestedwas tofavorable the defendant because it that the odds

forty-fivewere to one that the hairs infound the defendant’s
bedroom jurywere not the victim’s. We assume that the

statingthe probabilitiesunderstood witness to inbe the the
favor, plain meaning testimony.defendant’s for such is the of his

Indeed, speculation otherwise,it would be to assume and we will
finding speculation.not a ofbase harmful error on v.StateCf.

Staples, 278, 284, 320, (1980).120 N.H. 415 A.2d 323 We are
beyondsatisfied a reasonable doubt that the erroneous admission

hearsay testimonyof the in this case did not affect verdictthe and



43

Ruelke, N.H.116v.Statetherefore, was harmless.that, the error
that thehold497, (1976). thereforeWe694, 498692, A.2d366

new trial.to anot entitledisdefendant

overruled;Exceptions affirmed.

concurred.All
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