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Ruelke, N.H.116v.Statetherefore, was harmless.that, the error
that thehold497, (1976). thereforeWe694, 498692, A.2d366

new trial.to anot entitledisdefendant

overruled;Exceptions affirmed.

concurred.All

Original
No. 80-414

Hampshireof NewThe State

v.

ElbertClarence

30,January 1981



44

Gregory acting attorney generalSmith, (PaulH. Barbadoro,
attorney, orally), for the State.

Hillsborough CountyForsyth, Defender,D.James Public for the
defendant.

plaintiffDouglas, J. inThe this case is a defendant in a
pending Rockingham County. pretrialcriminal case in He filed

quash againstmotions to the indictments him and to strike the
petit jury panel ground grandon the that the manner in which the
jury impermissibly againstwas chosen discriminated both blacks

young people years age. daysDuringand between and18 34 of two
hearings, Superior (Wyman, testimonyof J.)the Court heard from

attorneys, professor,court,the clerk of the several a statistics and
16, 1980,ten selectmen or their office staff. On October the court

interlocutorydenied the motions and todeclined order an transfer
petitionto this A weekcourt. later the adefendant filed for a writ

acceptedof certiorari which we under Rule 11.
begin by recalling juryWe that the is a of ourcornerstone

system government. ordinarydemocratic of “The idea . . . that
experience judicial decision-makingcitizens without in . .should .
great importancedecide issues of ... is an unusual one in the

Jurytoday.” Dyke,world J. Van 1Selection Procedures
(1977). jury developed part long struggle against“The as of a

power adopted countrycentralized in Britain” and was in this as
part legal heritage. Foundingof our British Id. Our Fathers

right by jury importanceconsidered the to trial to be of such that
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provisions 1) fifthRights separate it: thehas three forBill ofthe
jury in criminalgrand indictmentrequirement ofamendment

cases,inright jury criminalto trialcases, 2) the sixth amendment
civiljury inright to trial certainamendment3) the seventhand

cases.
the sixthhas held thatof StatesSupreme the UnitedThe Court

binding under thejury on the statesright isto a trialamendment
Louisiana, 145, 149v. 391 U.S.Duncanamendment.fourteenth

the StatesAlthough 1975 that United(1968). it was not until
jury cross-from a fairexpressly that a drawnSupreme heldCourt

community defendant’s sixthto athe was fundamentalofsection
Louisiana,jury, Taylor v.guarantee impartialof anamendment

recognized522, implicitly that(1975), hasthe Court419 U.S. 530
303, 310Virginia, 100 U.S.right v.since In Strauder West1880.

that discriminationSupreme Court held(1880), the United States
jurors blackof violated aagainst in the selectionblacks

right protection theequal oftoamendmentdefendant’s fourteenth
scopegradually ofthen, redefined thethe haslaws. Since Court

example, in theright views. For 1880comportto with modernthat
ofsystematic exclusionexpressed opinionSupreme Court its that

id., heldjuries permissible, the courtin 1975women from was but
otherwise, Louisiana,Taylor supra atv. 537.

prima violation the fair cross-sectionTo establish a facie of
requirement, a defendant must demonstrate:

alleged“(1) group to excluded is athat the be
group community; (2)in that the‘distinctive’ the

juriesrepresentation group whichof this in fromvenires
in relation to theare selected is not fair and reasonable

persons community; (3)and thatnumber of such in the
underrepresentation systematic exclusionthis is due to

jury-selection process.”groupof the in the

Missouri, 357, (1979).v.Duren 439 U.S. 364

commonly“cognizablegroup” isA “distinctive or class” a
recognized group attitudes. Seewhose members hold some similar

Butera, 564, 1970);(1stUnited States v. 420 F.2d 569-70 Cir.
Guzman, 140, aff’d,Supp. (S.D.N.Y.),143United States v. 337 F.

denied,(2d 1972), (1973). The468 F.2d 1245 Cir. cert. 410 937U.S.
groups,Supreme ethnicCourt has so far held that racial and
women,Texas, 475, (1954),v. andHernandez 478-80347 U.S.

Louisiana, 531-33, “cognizableTaylor v. 419 at classes.”U.S. are
young peopleSupremeThe Court has not decided whether
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“cognizableconstitute a class.” Hamling v. States,United 418 U.S.
87, (1974),137­-­ 38 and we do not now decide that young people
constitute such a class. See Bastarache,Commonwealth v. 414

(Mass.N.E.2d 984 1980).

assuming arguendoEven young people “cogniza­that aare
class,”ble a youngdefendant peoplemust establish that are not

fairly represented poolsin grand juriesthe from which or trial are
drawn and that underrepresentationthis systematicis a result of
exclusion. The judiciallystatistical" evidence noticed in this iscase

peoplethat agesbetween the of 18 and 34 constitute about 38.4
percent of populationthe Rockingham County.of It also showed

percentthat jurors11.4 of duringthe January 1979, Aprilthe
1980, Septemberand age group.1980 terms withinwere that On
the statistics,basis of these youngwe peopledo not find that are
underrepresented degree.to an unconstitutional

presentedThe todata the court showed that blacks
comprised only county’s duringpercent populationof the the0.94

study.period ininvolved the The evidence showed that 0.15
percent jurors during periodof the the same were black. Because
of the understandable lack of records of the number of blacks on

evidence,juries, questionable reliabilityonthe is the of thebased
memory system. Consideringof individuals involved in the the

involved, significantsmall numbers awe do not find under-­
representation juries.of blacks on

persons aged juries is,Exclusion of 18 to 34 fromand blacks
however, may possiblean occurrence which be under our statutes.

jurors HampshireThe selection of in New is within the discretion
selectmen, may theyof who choose “such and women asmen ...

eligiblejudge (Emphasis added.) (Supp.to serve. .”. . RSA 500-A:2
1979) byThe unfettered allowed thediscretion selectmen RSA 500-

require jurors literate,(Supp. 1979) age,A:2 notdoes that be of
voters, or even citizens of the State.

attorneys regarding jurytenSix and selectmen testified
practices during inselection three terms of court the last two

years. juriesselecting widely.The method of varied The selectman
only picksof one town testified that because he residents he knows

(one they sixty-four).wife), (hewas his tend to be older was He
picks peoplealso testified that he who want serveto and who have

town,theythe totime do so because are In that aretired. de facto
“key system prevailedman” because “we would tend not to choose

familypeople whom we did not know or whose we didn’t know.”
specifically peopletownOne selectman testified that he excludes
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volunteer; in Portsmouth testified that hea selectmanwho
practiceautomatically people, that violates RSAappoints such a

1979); a selectman testified that she(Supp. and third500-A:13
willing to serve.they beif wouldpeople totelephones determine

young peopleno“obtainedthat sheconcededselectmanThe latter
thirty-two.” Her listtwenty-threeage to[group] ofin the. . .

onefromThe selectmanpeople.”comprised to retired“mid-50’s
of real estatejurors a listfromonce selectedtestified that hetown
tenants.obviously includedid nottaxpayers, listproperty a that
only one ofthattestimony indicatesten selectmenof theThe

exception was theonlyselecting Theat random.wasthem
byjurorspicksheGreenland, thatwho testifiedfromselectman

Nothing in thetossing a coin.andon the floorplacing the checklist
by of courtthe clerkanything random selectionreflects butrecord

selecting thesubmitted, oflocally the methodsbutfrom the names
clearly weakby the clerk aretothe selectmennames submitted

“system.”points in the

qualifica­prescribeto relevantWhile remain free“States
exemptions longjurors provide sofor and reasonabletions their to

may fairly jury panelsor arelistsas it be said that the
Louisiana,community,”representative Taylor v. 419 atthe U.S.of

538, they may competent jurors inpursuit of to resultnot allow the
community.underrepresentation segmentof distinct of thea

U.S., 60, Although(1942). evidencetheGlasser v. 315 U.S. 86
conscientiously perform their duties andindicates that selectmen

serving,intentionally youngpreclude peopledo not or blacks from
“system”the in less than afact remains that the current can result

good community. theof the note that since 1968cross-section We
HampshireStates the of NewUnited District Court for District

arraysystem whereby juryhas theused a the clerk of court selects
numericallypurelyon a basis from voter lists.random State

underrepresentationThe oftrial court found that such
young people systematicor blacks as did exist was not due to

assuming young peoplearguendoexclusion. Even that are a
cognizable purpose, theyforclass this hold that neither norwe

presently underrepresentedblacks are to an unconstitutional
by systematic However, systemextent theexclusion. because has

potential others,the for such exclusion of as well we nowthem as
that, pursuant authorityorder to our under N.H.administrative

Const, II,pt. (Supp. 1979), pendingart. or73-A further orders
of thisrules court or until a new statute is enacted which

prescribes method, jurya suitable alternative all future lists in the
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State are to be chosen at random from undervoter checklists the
supervisory Pending implementa-direction of the clerks of court.

foregoing, jury proceedtion of the trials are to as usual.

Writ denied.

All concurred.
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