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State are to be chosen at random from undervoter checklists the
supervisory Pending implementa-direction of the clerks of court.

foregoing, jury proceedtion of the trials are to as usual.

Writ denied.

All concurred.
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Phillips, (William Maynardof ConcordMaynard, Perkins & on
by plaintiff.brief), forbrief thethe

McGee,(JohnBlanchard, P.of PortsmouthFlynn, &McGuirk
bybrief),Jr., for the defendant.briefon the

performancespecificpetition aofBrock, foris aThisJ.
plaintiff,agreementpurchase Felicewhich theunderand sale

defendant,conveyagreed to theBelrose, estatecertain realto
(RobertPhilip A.before a Mastertrial was heldBaker. AG.

performancespecificEsq.) bethatCarignan, who recommended
J.) approvedSuperior thedecreed, (Batchelder,the Courtand

ofa noticethen filedThe defendantmaster’s recommendations.
appeal in this court.

plaintiff6, 1975, enteredthe defendantthe andNovemberOn
agreementoption itsin Bow.real estate Underon certaininto an

givenyearoptionterms, in considerationfor one and wasthe was
pricepurchase land was to be$2,150. of thesum of The totalof the

for the cost of the$43,000 a creditwith the defendant to receive
agreement providedprovisionoption, that$2,150. in theAnother

year uponoption for an additionalcould renew thethe defendant
providedpayment he exercised$2,150 thatof an additional and

one-year optionright the firstthis to renew before the term of
expired.

option,intending1976,10, thetheto renewNovemberOn
plaintiff,plaintiff $2,150.for Thethe a checkdefendant tendered

being untimely. partyrejectedhowever, Eachasthe tender
brought against of these actionsthe other and a settlementsuit

just thecases were to be tried. Underwas reached before the
hastilysettlement, to areducedterms of the which had been

agreedagainagreement, plaintiff, tothe who oncehandwritten
defendant, $2,150, sumthesell the real estate to the received

original agreement, penaltyprovided option andfor renewal in the
payments penalty payments$4,000. were notin the amount of The

priceagainst agreed-upon purchase $43,000.ofcredited theto be
partiesClosing place 1977,1, theto andwas take on November

plaintiffagreed from thatwould accrue to thethat interest at 8.5%
closing delayed.should the bedate

completed1, 1977, a titlethe defendantPrior to November
plaintiffproperty 1961,that, in theon which revealedsearch the

granted Corporation toan easementthe Gashad Concord Natural
gasbury property, parallel within tento andnatural lines on the

plaintiff’s3-A, on the west.which the landfeet of Route borders
attorney1, 1977, thenotifiedNovember the defendant’sOn



50

plaintiff’s attorney that the the land unmarket-easement rendered
able and unsuitable for the defendant’s use that the defendantand

property.would take titlenot to the
February 1978, plaintiff petition specificIn the filed this for

trial,performance. After the master found that the defendant had
1975,been aware of the easement since but had “continued to

dangle plaintiff upthe carrot in front of the in order to tie the
property.” The master further found that the easement did not

marketability property.affect the of the The defendant was
specifically perform agreement payordered to the and to the

plaintiff price $43,000 plusthe sales of 8.5% interest on that
1, 1977, 1, 1979,amount from November to November a total of

$7,310 addition, payin interest. In the defendant was ordered to
plaintiff expense obligationthe the interest on a loan she had

residence,acquireincurred in order to a new because under the
agreement propertyterms of the she had to vacate the on

1, 1977, longerNovember and could no live there. The master
expensefound this additional interest ato be direct result of the

defendant’s breach.
granting specific performance legal rightThe of to enforce a is a

matter within the sound discretion of the trial court. v.Johnson
Korsak, Inc., 412, 415, 1141, (1980);120 N.H. 415 A.2d 1143

Bullen,Wehringer 446, 447, 1, (1980).v. 120 N.H. 2417 A.2d In
estate,involvingcases “specific performancereal will be decreed

unless there inequitableare circumstances which make it or
impossible Korsak, Inc., 415,suprato do so.” Johnson v. at 415

1143; Keith, 361, 364,A.2d at see Hanslin v. 120 N.H. 415 A.2d
329, (1980). arguesThe331 defendant that the title to the real
estate perform-here is' specificunmarketable and that therefore

inequitable. disagree.ance would be We
State,In this marketable title is defined as a title “free from

fact; readilyreasonable doubt in law inor . . . one which can be
reasonably prudent purchasersold to a mortgaged personor to a

prudenceof anyreasonable . . . free from reasonable[and one]
objection purchaser.”of a Bancroft,reasonable Paradis v. N.H.97
477, 479, 925, (1952).91 A.2d 926 The existence of an easement
granted public utilityto a scopeof the nature and involved here

groundsdoes objectingnot constitute reasonable for to the title of
question.the slight, buried,land in pipesThe intrusion is the are

many municipalitiesand zoning requirementshave setback that
dispute.exceed the ten feet now in

Moreover, equitieswith reference to the involved in this
matter, the master found that the defendant was aware of the
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knowledge,notwithstandingearly as and sucheasement as 1975
againstlegalyears 1977,later, toaction herin institutedtwo
arguesoption.require that thethe The defendantthat she renew

findingsupportto athe master was insufficientevidence before
However,in a letterhe was aware of the easement 1975.that

by plaintiff April 8, 1975, statedonwritten the defendant to the
working many“engineers onare thethat the defendant’s

plaintiff’s][the therethat cross land ... to make sureeasements
way development.” hold that thereare no easements in the of We

findingsupportto and hiswas sufficient evidence the master’s
specific performancerecommendation that be ordered.

orderingargues inThe defendant next that the master erred
computingpay purchase price $43,000 inhim to the entire of and

agree.plaintiffthe interest due the on that sum. We
byoriginal agreement, paidparties’ option the sumstheUnder

optionfor the and its renewal were to be creditedthe defendant
subsequentpurchase price parties,$43,000.toward the of The

expresslyagreement point butsettlement was silent on this
provided penalty payments would not bethat the made thereunder

purchase price. “this court’sIt is thereforecredited toward the
using byinterpret contract, the trial court.task to the facts found

interpretation will[Citation omitted.] for the thatIn our search
parties’ intention, the court considers ‘the writtenbest reflect the

subjectagreement parties, provisions, matter,[the]of all of its its
”objectparties time, intended.’the situation of the at the and the

(1979),Thomas, 598, 602, 115,A.2dThiem v. 119 N.H. 406 117-18
119, 123, 183,Heat, Inc.,quoting v. 108 N.H. 229 A.2dGriswold

(1967).186
bygranted finding requestedHere, thethe amaster

agreement supple­the intended todefendant that settlement was
original option agreement. Therefore,ment the because the
agreement expressly otherwise, the termssettlement did not state

givenoriginal option agreement, providingof the credit bethat a
against price paid option,the of the control. Thesales sums for

having paid optiondefendant, $4,300of for the and itsthe sum
renewal, theis entitled to have that amount deducted from
purchase price $43,000. $38,700of Interest on is to be calculated at

1,ofthe rate 8.5%from November 1977.
argues plaintifffinally the ofThe defendant that the award to

paythe amount to on the loan which sheof interest that she has
in oftook out in order to a new residence is the naturesecure

penal damagespunitive aside.or and should therefore be set
(1972).Inc.,Auto, 71,Vratsenes v. N.H. 112 289 A.2d 66N.H.
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record, however, fullyThe supports findingthe master’s
paidthat the interest consequenceon this loan was a direct of the

obligationsdefendant’s breach. Had the defendant fulfilled his
agreement,under the paidthe loan would have been off on

1, However, assuming arguendoNovember 1977. that the award of
penal punitive nature,this interest is or in we would not be

inclined to disallow express findingit. We consider the master’s
that “the defendant has been aware of this easement since at least
1975, dangleand has continued to the carrot in front of the
plaintiff in up property”order tie equivalentto the as the of a
finding partof faith Accordingly,bad on the of the defendant. we
will not Clair,vacate this Paquetteadditional award. See v. St. 119

404, 407, 182,N.H. However,402 (1979).A.2d 184 since the
agreementdefendant’s breach of the did not occur until November

1, 1977, interest on that loan should be calculated from that date
12, 1977,and not October as the trial court ruled.

We superiorremand to the computationcourt for of the total
award plaintiffdue the hereunder. In accordance with the
agreement parties,of the the defendant responsibleshall be for all

accruingtaxes propertyon 1, 1977,the since November and shall
comply fully superiorwith the order of the court as modified
herein, delay.without undue

part;in reversed inAffirmed
part; remanded.

All concurred.


