
81

Comm’n, 278,272,affirm.We Melton v. Personnel 119 N.H.Cf.
1060, (1979). Ct.,401 A.2d 1064 But see v. 111Benton Dist. N.H.

64, (1971).A.2d274 876

Remanded.

Grimes, C.J., Douglas, J.,and did not sit.
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Cass,King, defendant, onStephen indictedR. wasJ. The
alleged hecharge thataggravatedof assault. The indictmentthe

deadlythroughknowingly bodily injury of ato usecaused another
oftrial, jurycompletion returned a verdictweapon. At the of the a

in thenineguilty. the to monthsThe court sentenced defendant
on theappealed his convictionThe defendanthouse of correction.
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ground judge’s jury impermissiblythat the instructions to the
indictment, denyingthereby rightbroadened the him his to faira

objecttrial. Because the defendant tofailed to the instructions at
trial, precluded raising appeal.he is from the issue on

May 26, 1979, attending partyOn the defendant was a whichat
victim, Donahoe,the present.Mark and several of his friends were

party breaking up, exchangedAs the was the defendant words
girlfriend.with umbrageDonahoe’s Donahoe took at the remarks

ensued,and confronted the defendant. An thealtercation and
produced trial,pocketknifedefendant a and stabbed Donahoe. At

stabbingthe defendant admitted Donahoe but contended that he
onlydid so byafter he had been attacked Donahoe and two hisof

friends, KenneyDaniel and Russell Hamel.
At (Batchelder, J.) chargedthe ofclose the case the Trial Court

jury possiblethe on three aggravateddefinitions of assault and the
lesser simple by agree-included offenses of assault and assault

juryment. He also instructed the on the elements of self-defense.
charge,After the completedcourt the he called counsel to the

any objectionsbench so charge might placedthat to the be on the
objections.record. Defense counsel indicated that he had no

During prior returning verdict,the deliberations and to a the
jury questions. questionreturned with two The first for aasked

deadly justifieddefinition of when weaponthe use aof is in self-
questiondefense. The second asked for an instruction on the statu-

tory aggravated time,ofdefinition assault. This the court read to
jury onlythe bythe of concerningsection the statute assault means

deadly weapon.a objectionsof No were recorded to the court’s
responses questions.to these The defendant now claims that the

instructingcourt in jurywas error in not disregardthe to the ear-
aggravatedlier definition of pos-assault which included the three

types aggravated assault, which,sible onlyof causing bodilyone of
injury by deadly weapon,means of a was included in the
indictment.

consistentlyThis objectcourt has held that the tofailure at
a improper jurytime when giveninstructions are constitutes a

E.g., Jones,waiver. 652, 653, 1004,State v. 120 N.H. 421 A.2d 1005
(1980) (per curiam); Donovan, 608,603,State v. 120 N.H. 419 A.2d
1102, (1980); Carroll, 458, 461, 8,1105 State v. 120 N.H. 417 A.2d

(1980).10 requiring timely objectionsThe reason for the rule to
alleged obvious;errors in givesthe trial oppor­is it the ancourt
tunity any possibleto 533,correct Fogg,error. See State v. N.H.80
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party tounjust a799, to allow(1923). “It would be536, 119 A. 801
favor, and, ifin hisof a verdictby take chanceand thelie

might beenhavedefeated, exception whichof anavail himself
529,Perrin, 119 N.H.v.seasonably Martineauif known.”obviated
Isa-curiam), quoting v.(per State1100, (1979)532, A.2d 1102404

806, discovered191, 193, (1921). Errorsbelle, A.115 808N.H.80
topresentedproperlycombing trial and neverby the afterrecord
v.Statea verdict.to set asidejudge not be utilizedshouldthe trial

(1979) (Mem.). In1336,936, 936, 1336Josselin, 409 A.2d119 N.H.
instruc-do, by imply thethatreaching meanswe nothe result we

prejudicial error.tions constituted

Affirmed.

All concurred.
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