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Carroll
No. 80-322

CompanyHampshireNew Insurance

v.

Bell,T. as of theKaren Administratrix
BellEstate of Jon C.

6,March 1981

Lord,Nighswander, KillKelley, (DavidMartin & of Laconia J.
KillKelley orally), plaintiff.for the

Railed, (James orally),James J. of Wolfeboro B. Kazan for the
defendant.

Grimes, byC.J. The in thisissue case is whether a decision an
panel, yeararbitration which was rendered more than one before

Co.,we decided Grimes v. Concord General Mutual Insurance 120
718, (1980),N.H. 422 A.2d 1312 and is inwhich direct conflict with
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binding upon thecase, parties to arbitra-theholding that isinour
not the arbitrator’sit is and reverseWe hold thatproceeding.tion

decision.
husband, Bell,24, 1978, Jon C.the administratrix’sMarchOn

negligenceby the ofkilled in an automobile accident causedwas
accident, Bell wastime of the driv-an motorist. At theuninsured

by policyaing him and insured under issuedan automobile owned
by Company. was anHampshire Bell addi-New Insurance Jon

werepolicy. Two vehicles alsoinsured under the othertional
policy providedpolicy.under the insurance Thecovered same

personprotection $20,000 perin theuninsured motorist amount of
vehicle,$40,000 separate pre-per aoccurrence for each andand

charged for vehicle.mium was each

sought under the uninsured motoristto recoverThe defendant
$20,000plaintiff that was thepolicy. The claimedprovisions theof

policy.under the The defendantamount recoverablemaximum
to stack the uninsured motoristshe was entitledthatcontended

agree that the$60,000. partiesrecovery Theofbenefits for a total
damages exceed that amount.

pursuantthen to anThe defendant demanded arbitration arbi-
policy partprovidingin the in insuredtration clause that the “and

agreecompany byeach itself or to be boundthe to consider bound
1979,any by September. . aaward made the arbitrators. .” In

$60,000.panel of three awarded the Thearbitrators defendant
plaintiff petitioned J.)Superior (Temple, tothe Court have the

plainaward either modified “for mistake” or vacated “on the
ground powers.”that the arbitrators have theirexceeded RSA

2,July 1980,542:8. On the court confirmed the arbitration award.
plaintiff excepted appealedThe to the court’s and thisdecree to
pursuant tocourt RSA 542:10.

13, 1980,November we decided v. Concord GeneralOn Grimes
insured,Co., heldMutual Insurance in which we that an such as

defendant,the is to stack uninsured motoristnot entitled the
single policy insures more thanbenefits contained within a that

724,one vehicle. 120 422 A.2d at The relevant lan-N.H. at 1316.
guage policy in this isof the uninsured motorist section of the case

provisionidentical to that in the motorist atcontained uninsured
contraryin a resultissue Grimes. Because the arbitrators reached

Grimes, plaintiffthat reached in that theto the contends decision
agree.of the arbitrators must be reversed. We
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modifymay542:8, or cor­superior courttheRSAUnder
Auclairplain v.for mistake. Pelletierawardan arbitrationrect

834, (1969).302, 303, In thisCo., A.2d 835Transp. 250109 N.H.
context, of fact“plain refer both to mistakeswords mistake”the

65, (1870).Murphy, 69v. 50 N.H.of law. See Sanbornand mistakes
ground the arbitratorsmay “thaton theaward be set asideAn

clearly. . .point . the courtin of law . . [is]were mistaken [when]
theythey award hadhave made such anthat would notsatisfied

27,Hobbes, 3133 N.H.Piersons v.what the law was.”known
Murphy, supra(1856); v. at 71.see Sanborn

bycase, wasonly the arbitratorsIn the issue addressedthis
stacking motorist benefitsintra-policy of the uninsuredwhether

Thispolicy to the defendant.permissible under the issuedwas
ultimately determine. Seelegal this court topurely issue is for

428, (1980);Galvin, 219, 221, 412 429Connolly A.2dv. 120 N.H.
715,692, 694,Schofield, 406 A.2dv. 119 N.H.N.H. Insurance Co.

circumstances, that the arbi­(1979). we are satisfiedIn these717
$60,000 had theirthe defendanttrators would not have awarded

Concord Gen­rendered after we decided Grimes v.decision been
Consequently, issupra. the award sub­eral Mutual Insurance Co.

ject plainto under RSA 542:8.modification for mistake
onlysupra, recoverdefendant is entitled toUnder Grimes the

policy,$20,000 provisions of the andunder the uninsured motorist
accordingly.the arbitrators’ award is modified

sustained;Exceptions reversed.

DOUGLAS,J., specially;concurred the others concurred.

Douglas, J., myconcurring specially: I adhere tocontinue to
Co., 120dissent in v. General Mutual InsuranceGrimes Concord

718, (1980), to have beenN.H. 422 A.2d 1312 and believe that case
However, bindingwrongly recognizing onthat case as alldecided.

us, Iof concur in this case.


