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Nixon, (David Hess on the briefBrown and of Manchester W.
orally), plaintiffs.for theand

Peltonen, (John E. Peltonen on the briefStark & of Manchester
MacArthur,orally), for the E. Leo Kanteres andand defendants

Inc.

Brock, plaintiffs appealJ. The in the ofthis case from denial
petition equitable injunctiontheir for relief anand to enforce cer-

they applytain land use restrictions which claim to the residential
theyinsubdivision which and the defendant Chandlers reside.

Specifically, sought enjoin neighbors,the Arnolds to their the
Chandlers, conveying fifty-foot right-of-wayfrom a across their lot

defendants, right-of-waytheto other who would use the for an
building theyaccess road to five residential lots which wish to

to,develop adjacent outside, Trial,but the subdivision. with a
view, Dearborn,was (Earl Esq.)held before a Master J. and

in injunctiveresulted a recommendation that relief be denied.
Randall, J., approved plain-the master’s recommendation and the

appealedtiffs to this court. We affirm.
propertyThe housingChandlers’ developmentis located in a

known as plaintiffsthe “Jamestown” subdivision in Bedford. The
Arnold, Roy adjacentand Dieter own lots in the subdivision.
According record, secluded,to the neigh-the area is a residential
borhood, and the partiesroad on which the reside comes to a
dead-end.

The originallyJamestown developedsubdivision was owned and
by Shirley 1970,Armand and Rivard. In the Rivards recorded a

purportingdeclaration of placerestrictions to restrictions on the
use of in Althoughland the subdivision. the Rivards were the

land,record owners of the the restrictions were recorded under the
corporation they owned,name of a Corporation.that Ardon At the

develop lot, theytime when the Rivards intended to a would con-
vey corporation,it to the which would build the home and sell it to

buyer.the home developedFive lots were in this manner. Because
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corporationthe declaration of restrictions was recorded before the
any conveyancingsubdivision,took title to of the lots in the the

procedures employed by questionable.were, best,the Rivards at
complicating things,Further the Rivards also sold two lots

directly buyersto individual before the restrictions had been
addition,Inrecorded. even after the declaration of restrictions had

directlyrecorded,been the Rivards sold another five lots to indi-
desiring conveyinghomes,viduals to build their own without them

Corporation. thirty-Thus,first to Ardon as to at least twelve of the
questionssubdivision,six lots in the Jamestown serious arise as to

applicabilitythe of the declaration of inrestrictions recorded the
Corporation.name of Ardon

practicalemploy5, 1973,On theJune Rivards elected to a more
procedure recorded, names,and second declara-under their own a

specifically appliedtion of restrictions. This to all ofdeclaration
their inlots the Jamestown subdivision which remained unsold on

thereafter,that date. Five months the Rivards sold the lot that
belongsnow to the defendant Chandlers to Harold and Frances

Moklers, however,Mokler. deed from the Rivards to the madeThe
anyno reference to either the restrictions or instrument that

conveyedreferred to them. This same lot was a number of times
acquired 1976,before the Chandlers title to it in but none of the

intervening deeds ever referred to the declaration of restrictions.
addition,In the master found that the never had actualChandlers

noticeof the restrictions.
by Roy,plaintiffsThe deeds which the Arnold and Dieter

acquired respective lots, however,title to their all refer to the dec-
by 5,laration of restrictions recorded the Rivards on June 1973.

they1978,In the Chandlers decided that would like to build a
court,tennis court on their lot. In order to build the tennis it was

necessary they apply provisionsthat for a variance from ofthe the
zoningBedford ordinance because their lot was undersized and

plan comply requirements.their did not with side-lot The
applied abutting landowners,Chandlers for a variance thebut the

plaintiffs objected requestedArnold, and the variance was denied.
Shortly thereafter, 20, 1978,on December the Chandlers entered

agreement defendants,into an with the Leo Kanteres and MacAr-
approximately adjoiningthur, Inc., who own 190 acres of land the

fifty-foot right-subdivision,Chandlers and the Jamestown to sell a
of-way propertyacross their in return for sufficient land to enable

havingthe Chandlers to build a tennis court without to seek a var-
Kanteres-MacArthur, Inc.,iance. The land is not otherwise land-
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locked, right-of-way provide more economi-a muchwouldbut the
anyacreage otherpart thanof theirmeans of access tocal

alternative.
broughtplaintiffs thislearning agreement,Upon theof this

of restric-action, asserting declarationsthat of the recordedboth
right-of-way.conveyanceproposed theofbar thetions

was recordedBecause the first declaration of restrictions
had title to theCorporation, which neverthe name of Ardonunder

land, toto the issuesconclude that it is not relevantChandlers’ we
decided in this case.be

recorded in the name of theThe declaration of restrictions
in is It was recorded at a timeRivards June 1973 another matter.

question grantor’sthewhen the Rivards held title to the lot in and
clearly appli­restrictionsindex indicates that it is a declaration of
to A would havecable the Jamestown subdivision. title search

restrictions,onlyrevealed not the of but also theirexistence the
Polhamus,application question.to the lot in Frost v. 110 N.H.See

491, 493, 596, (1970).272 A.2d 597
purpose “isReference to the declaration shows that its to insure

privatethe use of the Jamestown . . . for attractivesubdivision
onlypurposes applies of the inresidential . . . .” It to all lots

5,by prior Specificnot sold the to 1973.Jamestown Rivards June
prohibit existingprovisions forthe subdivision of lots but allow

longadjacent modifylot owners to their so ascommon boundaries
totalthe area of the individual lots remains the same. Numerous

restrictions, us,not relevant to the case before are set forthother
addition, purportsin the declaration. In the declaration to restrict

may conveyingputthe uses to which the lots be if deedseven the
specificallythem do not refer to the declaration.

plaintiffs argue that restrictions are enforceableThe the
equitable “Broadly speak­as real covenants and as servitudes.both

personsing, agreementa ‘covenant’ is an between two or more to do
doing Strictly speaking,permit particularof it is anor the a act.

agreement by particulardeed to do or not to do some act.” 7 G.
Thompson Property Replacement)(1962 (empha­on Real 3150§

added); Keith, 361, 363,sis see Hanslin v. 329,120 N.H. 415 A.2d
(1980). agreement330 Because no such appears anyin of the deeds

conveying by defendants,the land now owned the we hold that the
restrictions are not enforceable as restrictive or “real covenants”
running with the Pope, 356,land. See v. 115 N.H. 358-Traficante
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59, 782, servitude, however,341 (1975). equitable mayA.2d 784 An
“generalarise when developmentthere is a scheme of and binds an

acquiredowner who the withland notice of a restriction on it.”
Keith, 363,supraHanslin v. at 415 at SeeA.2d 330. v.Traficante

859,Pope, supra Thus,at A.2d 784.341 at even in the absence of
agreement by deed, mayan the restrictions still be enforced as an

equitable against purchaser subsequentservitude purchas-the or
they “acquiredifers the land with notice of onthe restrictions it.

359,Pope, suprav. at 341 A.2d at[Citations omitted.]” Traficante
784.

Here, the Rivards recorded the “Jamestown” restrictions and
conveyed title,predecessorslater the lot to the inChandlers’ the

restrictions,Moklers. The deed made no reference to the nor does
presentedthe evidence establish that the Moklers and Rivards

promise concerning Indeed,amade mutual the restrictions. the
judgeevidence compel findingbefore the trial did not a that the

restrictions,Moklers had actual ofnotice the theand master made
finding. However,no such because the restrictions related to a

general development dealingofscheme and we are with a “subse-
quent acquiredtaker who the land with ofnotice the[constructive]

equitablerestrictions iton . . .” an servitude is created. See Trafi-
359,Pope, suprav.cante at 341 A.2d at 784.

right equity clearly permissi­“Enforcement suchof a in is
Shaw, 182, 187, 399,v. (1957).ble.” Johnson 101 N.H. 137 A.2d 402

injunc­equitable by grantingThe decision to anenforce servitude
relief, however,tive a matter within the sound of“is discretion the

upon allexercised a consideration of the circum­[trial court]
by principlesstances of each case and controlled established of

equity.” Fletcher, 464, 467-68,Varney 905,v. 106 N.H. 213 A.2d
(1965); Shaw, 188-89,supra908 v.see Johnson at 137 A.2d at 403-­

(1957).04 “Sound discretion means ‘a indiscretion consonance with
law,principles arbitrary,well established thatof one is neither

” 364,vague Keith, supranor fanciful.’ Hanslin v. at 415 A.2d at
upholdWe will apparent331. the itmaster’s decision unless is

from the record that he abused his discretion.

case, evidence,In hearingthis after a view and all the the
proposed roadway,master found that the if alimited to serve max­

lots,imum of carry­five residential would not “interfere with the
ing generalof plan purposesout the of the area and the theof re­

planstrictions.” developmentHe also found that an earlier of the
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vicinity as theeventually samebe built in thea road wouldshowed
supportfindings tosufficientproposed. While these arenowone

deci-master, a flaw in hisby there remainstheresult reachedthe
subject to anwas notthat lotThe master ruled the Chandlers’sion.

Theservitude, held otherwise herein.and we haveequitable
anenforcequestion partyin a seeks tocases wheredeterminative

injunctive requestedrelieftheequitable is whetherservitude
particu-equitable of thein the circumstancesbe view of all“would

399,184,182,Shaw, A.2dN.H. 137v. 101lar case.” See Johnson
expressly such a(1957), makethe trial did notand court403-04

however, roaddid, proposedthat accessfinding thehere. It order
lots, concludingof five residentialbe limited to serve a maximum

carryingwith theroad not “interferea limited access wouldthat
general purposes of restric-plan and thethe of the area theout of

being equivalent ofregard finding theand order asWe thistions.”
“equitablewas inby thatthe trial court its ordera determination

upon reviewthe Based ourof all the circumstances” of case.view
record, a determination.no fault in suchof the we can find

Accordingly, affirm.we

Affirmed.

King, J., sit;did the concurred.not others
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