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vicinity as theeventually samebe built in thea road wouldshowed
supportfindings tosufficientproposed. While these arenowone

deci-master, a flaw in hisby there remainstheresult reachedthe
subject to anwas notthat lotThe master ruled the Chandlers’sion.

Theservitude, held otherwise herein.and we haveequitable
anenforcequestion partyin a seeks tocases wheredeterminative

injunctive requestedrelieftheequitable is whetherservitude
particu-equitable of thein the circumstancesbe view of all“would

399,184,182,Shaw, A.2dN.H. 137v. 101lar case.” See Johnson
expressly such a(1957), makethe trial did notand court403-04

however, roaddid, proposedthat accessfinding thehere. It order
lots, concludingof five residentialbe limited to serve a maximum

carryingwith theroad not “interferea limited access wouldthat
general purposes of restric-plan and thethe of the area theout of

being equivalent ofregard finding theand order asWe thistions.”
“equitablewas inby thatthe trial court its ordera determination

upon reviewthe Based ourof all the circumstances” of case.view
record, a determination.no fault in suchof the we can find

Accordingly, affirm.we

Affirmed.

King, J., sit;did the concurred.not others
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McLane, Graf, P.A.,Raulerson & Middleton of Manchester
(Arthur G. Greene on the orally), plaintiff.brief and for the

P.A.,Emile R. Bussiere (Richardof Manchester J. Walsh on the
orally),brief and for the defendants.

Bois, J. This is an equity quietaction in to title to certain land
located in petitionAuburn. The plaintiff,of the Frances E.
MacKay, alleges that a deed Rockingham Countyrecorded in the
Registry erroneouslyof purports giveDeeds propertyto title to she
owns to the Real D. and Lucille R.defendants. Breault.
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superiorequity and the mat-courtentered in thein wasThe bill
Esq.).Jr.,Morse, After(Mayland H.Masterto ater referred

ambiguityadmitting parol in thefounda latentto resolveevidence
plaintiff.ruling offavor thedeed, inrecommended athe master

reportapprovedJ., a decreeRandall, enteredandthe master’s
simpledeclaring plaintiffcorrecting in feeownerthethe deed and

property.of the
arguingappeal decision, the masterthattheThe defendants

erroneouslymeaningignored plain admittedthe andthe of deed
parol the courtWe hold thatconduct.evidence of the defendants’

parolproperly its decision.evidenceand affirmadmitted
hingessubjectOwnership parcel ofon the locationof landof the

boundary of thelinethe northerna monument that determines
actuallyboundaryproperty. (Although is north-thedefendants’

par-running southwest,western, thefor conveniencenortheast to
boundarystipulated tonorthern and theto asto refer theties

ranif that courseof bounds asdirection other monuments and
truly stipulation.)opinionwest to will conform to thateast. Our

boundaryposition north than102 feet furtherThe thisdefendants
plaintiff.does the

byJulyacquired property in 1968The title to theirdefendants
propertyRajotte, thewho inheriteddeed from Germaine M. had
byacquired the land deedin Tirrell hadfrom Oscar Tirrell 1961.

McKinley.September That deed was cor-from John T.in 1957
Januaryby subsequent in Each these deedsa deed 1958. ofrected

Rockingham County Registryin of Deeds andwas therecorded
boundary propertyof thein identical words the northerndescribed

easterly“beginning point feetas at in Deerneck Road about 318a
Ray-[southerly] of land offrom a stake and stones at cornerthe
rightcontinuing southerly [westerly]Case; . atmond thence . .

angles 1973, thewith the . . In Octoberlast named course . .”
remaining McKinleyplaintiff propertyinherited the bordered

by Pingreenortherly Crossingby easterlyRoad, Hill RoadWilson
by(formerly southerlyRoad), HillRattlesnakeDeerneck and

(See opinion.)Road. Exhibits to thisPlaintiff’s #1 and #2 attached
agreepartiesThe the the “stake atthat locationof and stones the

Raymond Case,” deeds,of in thecorner land of as stated deter-
boundary. contend, however,mines the The defendants that the

by agreementcorner of the Case land an Caseestablished between
yearsMcKinley (the originaland was 95titleholder who then

Registryyoung), Rockingham Countyand recorded in ofthe Deeds
point1967,in is the atsame corner intended to be the reference
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conveyance by McKinley Tirrell,the of first totime the in 1957
plaintiff,predecessor hand,defendants’ in title. The on the other
conveyancethat, 1957,contends at the of the in thetime first loca-

McKinleytion of the corner of the Case was inland doubt and
the corner to abelieved be located at a stake and stones at culvert.

The culvert is located one hundred two feet south of the corner
by Case/McKinley agreement. plaintifflater established the The

therelies on conduct of the various of thetitleholders defendants’
including McKinleyland, defendants,the to show that the intent of

and Tirrell towas use stake at thethe and stones culvert as the
determining boundary.monument the

by plain-The master received considerable evidence offered the
argument.presenttiff that is inconsistent with the Adefendants’

by (the wall)view the master revealed that a stone wall northern
property bywould bisect the now claimed the defendants. The

plaintiff’s boundaryclaimed would run with stonethe wall.
conveyancethat, 1957,Evidence shows at the intime of the first

only propertythe theaccess titleholders to theused enter was
through along Pingreea break in a wallstone Hill that ranRoad
perpendicular byto the northern wall. This break was used Tirrell

subsequently by Rajotte, predecessors title,and the indefendants’
position places openingto theenter land. The defendants’ this out-

perimeter they therebyside the of the land now claim and denies
any entering propertymeans of the until wallthe was later

plaintiff’s position places open-atbreached two Thelocations. the
ing boundary land,at the southern of the defendants’ which is con-

testimonyRajotte’s proper-withsistent that the break marked the
ty’ssouthern bound.

Rajotte having fireplace havingalso testified to built a and to
lying beyondmaintained a lawn on land southernthe bounds of
presentlythe land that the defendants claim. The defendants con-

parttinue to maintain this lawn. This area would be of the
property according argument.plaintiff’sdefendants’ to the

plaintiff engineer,1972,In the retained the services an F.of R.
prepare plan subdividing pre-Sullivan, to a for her land. Before

paring plan,the Sullivan asked the defendant Real Breault to
explain understandinghis of the boundaries of his land. Sullivan
testified that Mr. Breault indicated bounds consistent with those

by plaintiff.claimed the
Although engineer’s testimony,disputesMr. Breault the another

plan presentedthat,witness testified thewhen subdivision was to
Planning planBoard,the Auburn Mr. Breault saw the but made
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incon-plan’s description wereobjections. The and dimensionsno
present position.the defendants’sistent with

Later, negotiated plaintiff and her realtheMr. Breault with
(lot 7), partagent purchase parcel of which theto a of landestate
negotiations,During Mr. Breaultthenow claim to own.defendants

ownership already part of the areaincludedthat hisdid not claim
sought purchase.he to

parcel1977, purchase of land thatagreed to theIn Mr. Sullivan
During course of asought purchase theMr. had to earlier.Breault

search, defendants’of theroutine title conflict over the locationthe
boundarynorthern arose.

interpretation“The ultimately court;of deeds is for this
however, our determination of the of aterms deed is based on the
parties’ properly byintentions as trialfound the Robbinscourt.” v.

Inc.,Ossipee Village, 536,Lake 534, 940,118 N.H. A.2d389 941
deed,(1978). construing language employed interpretedIn thea is
surroundingwith reference to the circumstances known to the

grantor 536,conveyance. 942;the time atat of the Id. at 389 A.2d
Ladd, 381, 383, 894, (1970);State 110v. N.H. 268 A.2d 895 Bartlett

LaRochelle, 302,211, 212-13,v. (1894).68 44 IfN.H. A. 302 the
language permits appliedused the terms to to twoof the deed be

subjects, ambiguitydistinct a in Belllatent exists the deed. v.
Woodward, 315, (1865).46 N.H. 332 Parol evidence is then admis­
sible ambiguityto resolve the latent and determine which tract of

conveyed. Huckins, 342,land was intended to be v. 82 N.H.Smart
347, 520, (1926); LaRochelle, 213,523134 A. Bartlett v. 68 N.H. at

302-03; Hand,44 A. supra; Seelyat Bell v. seeWoodward v. 119
303, 306, 162, Carmichael,N.H. 402 (1979); WoolseyA.2d 165 v.

1050, 1051, 328,117 (1977).N.H. A.2d381 329

1957,conveyance thein 1967firstthe time of theAt
establishing the corner ofMcKinleyagreement andbetween Case

agree­Consequently, 1967thewas in existence.the Case land not
than tootherinterpretation of the deedsnot thement does affect

corner wasthesuggest possibility of Casethat the locationthe
The1957, in 1967.determinablethe location wasknown in since

culvert, likewise, raises thepresence of a stake stones at theand
is the deedand the onepossibility was knownthat this monument

applica­equallyseemof deeddescribe. The terms theintended to
parol evi­Accordingly, ofpossibility. considerationble to either

appli-possiblenecessary question of whichtheis to resolvedence
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cation and, thereby,of the deed to the land was intended to
conveyed.determine the location of the ofboundaries the land

parolAdmissible evidence includes ofevidence the con­
partiesduct of the subsequent owners,to the deed and of which

provides practical Hutcheson,construction of the deed. Kalman v.
36, 39, 260,111 N.H. 276 (1971); CompanyA.2d 263-64 Essex v.

Gibson, 139, 146, 846,82 N.H. (1925); Loughlin,130 A. 850-51 Out­
Evidentiary II,line Hampshire:inRules New Part 7 N.H.B.J.of

363, (1965). Testimony368 concerning Mr. Breault’s ofstatement
understandinghis property boundaries,of testimonyhis and con­

cerning public acquiescenceMr. planBreault’s ato subdivision
showing plaintiff’sboundaries consistent with construction of the
deed, are evidence of practicalthe defendants’ construction of the

Thus,deed. admittingthe master was parolcorrect in this evi­
dence of the defendants’ conduct to resolve the latentdeed’s
ambiguity.

questionThe byof where the boundaries are located the terms of
the question master,deed fact,was a of fact for the as trier of to

Ellis, 741,decide. 742,Austin 784,v. 119 N.H. 408 A.2d 784
(1979); Woolsey Carmichael, 1051, 329;v. 117 N.H. at 381 A.2d at

Crocker, 311,Harris 312,v. 853,97 N.H. (1952).86 A.2d 854
Because there is supportingsubstantial evidence the decision of

master, Pugliese Northwood, 743,the 749-50,v. Town 119 N.H.of
113, (1979),408 A.2d judgment117 the is

Affirmed.

All concurred.
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