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Merrimack
No.80-147

City of Concord

v.

Square5,700 Feet of Land
and Donald L. Jones

11,March 1981

city solicitor,Cavanaugh, byPaul F. orally,brief and for the
plaintiff.

Upton, Smith,Sanders (Russell& of Concord F. Hilliard on the
orally),brief and for the defendant.

King, plaintiffJ. The instituted a condemnation action in the
superior by filing takingcourt pursuanta declaration of to RSA

5,700(Supp. 1979) square land,ch. less,498-A of feet of more or in
byConcord owned the defendant Jones. The defendant’s answer to

petition addition,the included a counterclaim. In the defendant
summary judgment counterclaim,filed a motion for on the which

(Souter, grantedthe J.) plaintiff’sTrial Court due to the failure to
opposition thirty days,file inaffidavits to the withinmotion as

required by (Supp. 1979). plaintiffRSA 491:8-a The athen filed
motion to strike the ofallowance the motion and for leave to file a

counter-affidavit,late plaintiffwhich the court denied. The then
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grounda motion strike on the that the court lackedfiled second to
jurisdiction summary judgmentsubject grantto on coun-matter

proceeding. The alsoin an eminent domain court deniedterclaims
plaintiff appealed.motion, the affirm.this and We

takingallegedplaintiff anof thatin its declarationThe
appraiser defendant’sof thevaluethe fair marketdetermined

aproperty $2,950 value ofas the$80,500.This sum includedto be
by Henry Binner, $6,400 of a leaseholdthe valueasheldleasehold

by on a mort-Mancini, due$31,135.81as the amountJamesheld
bygage Bank, $42,514.19whichandIndian Head Nationalheld

propertyrepresented aboveless theof thethe fair market value
alleged Mancini,petition Binner, theandThe thatencumbrances.

purchaseplaintiffaccepted intereststheirof the tothe offerbank
acceptto theassessed, failedthe defendantbut thatfor the values

in theobvious error$42,514.19. there is anWe note thatoffer of
petition $83,000isinterestsin total of these variousthat the actual

alleged. purposes decision, how-of this$80,500 Forthan asrather
significant.ever, is notthe error

petition, that eitherIn his answer to the the defendant denied
property. Theor in theBinner Mancini had a leasehold interest

plaintiff $42,514.19forthe offered himdefendant also denied that
property alleged, rather, $48,914.19. Theofthe and an offer

accepted plaintiff’s offerdefendant he had thecounterclaimed that
paidproperty$48,914.19 thatof for was entitled to bethe and

acceptedthe the sum ofamount. Because defendant had tendered
grantsuperiorprejudice,$42,514.19 thecourt’s ofwithout the

onlysummary judgmentfor themotion the defendantawarded
plus$6,400ofbalance costs interest.and

superior clearly grantauthorityThe court had to the motion for
summary judgment properlyif the wasdefendant’s counterclaim

party seeking upon counterclaim,claim,before it. “A to recover a
may,declaratory judgment any-cross-claim,or or to obtain a at

appeared, summary judg-aftertime the defendant has move for
any partuponment in his favor all or thereof.” RSA 491:8-a

(Supp. 1979). party seekingthe a to re-Because defendant was
grantpowercounterclaim,on acover the court had to a motionthe

summary judgment. only remaining, therefore,for The issue is
superior subject jurisdictionwhether the court tolacked matter

proceeding.hear the defendant’s in a condemnationcounterclaim
plaintiff argues legislative purpose enactingThe that the in RSA

(Supp. 1979) speedych. 498-A was to establish an exclusive and
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procedure assessing damagesfor in cases and thatcondemnation
injection issues, specificthe of “collateral” tounrelated the issue of

damages, and,purpose therefore,frustrates that notshould be
disagree.allowed. We

plaintiffs certainlyThe condemnation action was within the
jurisdiction superior (Supp. 1979).of the court. RSA 498-A:3 The

action, sounding contract, juris­defendant’s in was also within the
Thus,(Supp.diction of 1979).the court. RSA 491:7 unless RSA ch.

precludes(Supp. 1979) superior hearing498-A the court from
counterclaims, questionreal proprietythe ofis the the court’s

allowing counterclaim,in juris­action the thanrather the court’s
expressly precludesdiction. The statute neither allows nor the

institution a proceedings.of incounterclaim condemnation The
speedy damage questionsand efficient resolution of in condemna­

importanttion purposecases is one thebehind statute. See RSA
(Supp. 1979).498-A:l We do not believe it is inconsistent with the

legislatureintent of setting upthe to allow a counterclaim the
existence of a contract between the condemnor theand condemnee

property. mayfor the of awaysale the aSuch counterclaim do
with the procedureneed for much of the forth RSAset in ch. 498-A
(Supp. 1979).

Hampshire governingNew has no statute counterclaims
such, theyas part procedure bybut have practicebecome of our

Varney Co., 514, 516,and court rules. v. General Enolam 109 N.H.
11, (1969); 27,A.2d Superior257 13 see Court Rules 33. The law

compel parties bring when,does not separateto two actions with
equal convenience, rightstheir can be settled in one. Zurback Steel

42,Corp. Edgcomb, 46,v. 153,120 (1980);N.H. 411 A.2d 156 John­
Association, 437, 438, 13,son v. (1895).68 N.H. 36 A. 13 The rea­

allowingson for action,circuitycounterclaims is to “avoid of mul­
tiplicity suits, inconvenience,of expense, consump­unwarranted

time, injustice bytion resolvingof the court’s and all controversies
grantingand full proceeding.” Corp.relief in one Zurback Steel v.

45,Edgcomb, supra course,at 411 A.2d at 156. Of whether to allow
a court,counterclaim is within discretion of the trial see Var­the
ney Co., 516-17,suprav. 13-14,General Enolam at 257 A.2d at
and where the allowance of a counterclaim would cause undue
complexity prejudicial confusion,or may require sepa­the court
rate Hutchins, 204, 206,trials. Van Miller v. 118 N.H. 384 A.2d
791, (1978).792
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case, grew ofout theIn the counterclaimthe instant defendant’s
proceeding, and wassurrounding the condemnationcircumstances

logically plaintiff’s petition. Resolutionfactually to theand related
compensa-actually ofclaim resolved the matterof the defendant’s

proceedings under RSApreventedtion the need for furtherand
circumstances, it(Supp. 1979). we hold thatch. 498-A Under these

proper trial counter-was for the court to allow the defendant’s
claim.

Affirmed.

All concurred.
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