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and extentwas to “determine the durationremand the trial court
alreadydisability”temporary “evidenceon theof defendant’s

opportunity firstat theit.” Id. The defendant had a fullbefore
in order toevidence he chosetrial to submit whatever medical

medicallyany disability from which wasestablish that he suffered
Julywhich occurred onconnected to the smoke inhalation incident

prior opinion4, in that there was insufficient1976. We said our
byfindinga that the defendant was disabledevidence to sustain

lung problems, August 31, 1976, on whichat least after the date
testifyby only to atthe defendant was first examined the doctor

prior499,the at A.2d at 423. The decisionthere-first trial. Id. 403
finding disability subsequentprecluded partial to thatfore a of

when,date and left it the trial to within theto court determine
July August disabilityperiod 31, ceased.from 4 to the defendant’s

saythat,The trial that the evi-court has now done and we cannot
compelled finding.dence a different

Having litigateopportunity hishad a full to the duration of dis-
ability, retry unless thethe defendant is not entitled to that issue

grounds trial,record not inreveals for a new which it does this
709, 711,Speare Hosp.,case. Bricker v. 350See Sceva 115 N.H.
correctly(1975);623,A.2d 625 trial court con-RSA 526:1. The

hearing scopeducted a that did not exceed of the remand. Seethe
Inc., 707, 709,Scarborough Enterprises, 422v. R.T.P. 120 N.H.

(1980).1304,A.2d 1306-07

dismissed;Appeal affirmed.
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McLane, Graf, Middleton, (RobertRaulerson & of Manchester A.
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Goodnow, Arwe, Gardner,Ayer, Prigge Keene, Upton,& of and
Smith, (RichardSanders & of Upton orally),Concord F. for the

defendant.

byappeal plaintiff,Per curiam. This is an the and a cross-
by defendant,appeal hearing bythe from a and decision a Master

Nighswander, Esq.), approved by Contas,H. J. The hear-{Arthur
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appealpriorin takening aafter this court had remandedwas held
819,Babcock, 368 A.2dby plaintiff. v. 116 N.H.the See Williams

(1976).1166
petitionI) plaintiff aappeal (Williams the hadIn first filedthe

declaratory judgment injunctive in which he claimedand relieffor
running through past of therights and the landincertain a road

question,in CarterThe roadin the town of Stoddard.defendant
820,Babcock,Road, supra 368atin v.Hill is described Williams

1168,A.2d at as follows:

northeasterly HillRoad, from SheddrunsHill“Carter
County,Road, highway in Cheshireinpublic Stoddarda

by the defend-through land ownedmilesfor about two
withintersectsPond. It therepoint near Troutant to a

througheasterly defendant’sRoad which leadsSouth
north-Hill continuesof Windsor. Carterto the townland

partiallythrough andeasterly landpartially defendant’s
of theplaintiff and thatboundary land ofbetweenon the

which alsoRoadwith Northdefendant to its intersection
ofthrough to the towneasterly landdefendant’sleads

northeasterlycontinuesHill Road itselfWindsor. Carter
County.Washington in Sullivanofand leads to the town

pres-running Trout Pond istoportion of the roadThat
Road,by Northently butdefendantwell maintained

Road are no moreHilland the rest of CarterSouth Road
only byroads, off-roadprobably passablethan woods

vehicles and on foot.”

(See opinion merely tounofficial sketch attached to this facilitate
following description.)this

support petition plaintiffIn of introducedhis the evidence to
followingsupport positions: (1) Hillthe Carter Road was estab-

by prescription prior layout bylished ofto its the Town Stoddard
1827; (2)in ina vote of that town to discontinue the road March

judicial acquired1869 was was notineffective because consent as
1867, 65;by (3)mandated G.S. c. even if that town vote had com-

statute, rightsplied extinguishwith that vote did not the of thethe
bypublic rights pre-to use the road since these were established

layout 1827;scription prior (4)to the town’s formal of the road in
regardless any by inof the effect of action taken the town March
1869, by prescription publicCarter Hill as aRoad was established
way through twenty years uninterruptedafter 1869 of and contin-

by right.publicuous use of the road the under a claim of
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The plaintiffsdefendant filed three motions to dismiss above
petition, groundone of which plaintiffwas on the that the had an
adequate remedy at law under RSA 234:18-a. This latter motion

granted by subjectwas the plaintiffs exception,trial court to
which was transferred to this court. We ruled that the dismissal

improper. Babcock, 821,819,was Williams v. 116 N.H. 368 A.2d
1166, (1970).1168-69

While the appeal (Williamsfirst T) pending court,was in this
plaintiffthe filed a motion for a new trial in superiorthe court on
groundthe that he had discovered certain evidence which he

believed would cause the trial court to reverse its earlier decision.
See RSA thereof,In526:l-:3. view and for the other reasons set
forth in Williams supra,v. Babcock we remanded the case to the
superior followingcourt in language:the

“Accordingly, plaintiffs petitionthe decision to dismiss
adequate remedyof anbecause at law RSAunder 234:18

is reversed and the case is remanded so that the master
may questionreceive the new evidence and decide the

by prescriptionwhether the road existed before the 1827
layout.”

Babcock, 819, 824, 1166,Williams v. 116 N.H. 368 A.2d 1171
(1976). hearing (Williams II)The on remand was aheld before

(Arthur Nighswander,Master Esq.)H. who ruled that the issue
questionbefore him was limited to the “whether the road existed

by prescription layout.”before the hearing,1827 AtSee id. that
plaintiff evidence,newlythe submitted his discovered which was

wholly documentary. copyOne of the documents was a of Laws
1803, 53,Chapter requiring locality withineach the State to con-

survey resulting mapduct an accurate and transmit a to the secre-
tary planof state. Also submitted ancient ofwere an the town of
Stoddard; 1752;copy partsa inof the charter of Stoddard and of a
history 1974,incorporationof that town from inits 1774 to when

history published.the was

defendant, rebuttal, newlyThe in introduced a discovered 1788
layout Stoddard,of the town of positionwhich showed the of the

question, plus exhibits,road in map,two other a 1913 and a his-
tory Stoddard,of which had also been introduced as exhibits in the
first trial. Certain deeds introduced as inexhibits the first trial
were also used to ground.establish certain locations on the
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rule find on the recordproperly andmaster couldThe
Boscawen,admissible,layout Webster v. 67the 1788 wasthat above

highwayproof that a111, (1891), and constitutedN.H. 29 A. 670
12,by on Novemberlawfully of Stoddardout the Townwas laid

find,properlypresented, the master could1788. On the evidence
beganrecommend, did, layout at thethat this 1788as herule and

pres­probably theisto whatline and extendedWindsor-Stoddard
plaintiffs mostdisposed theofHill Road. The masterent Shedd

of Carterruled that the sectionimportant claim when hefactual
northeasterly toextending Troutfrom Hill RoadSheddHill Road

claim) beforeplaintiffs existed(which is the ofPond section focus
bylayout pre­thanlayout by rathervirtue the 1788the of1827

ruling, of travel afterscription. “The evidenceIn so he stated:
as1788, owners shownserviced severalthat the roadthe evidence

living onpersonsor theby to ownerscellar holes and references
road, Pond ishouse Trout allof school nearand the evidence a

being public road 1788. The masterits a afterconsistent with
the from Shedd Hillit be that roadrecommends that decreed

bylaid out theRoad to the Town Line of Windsor asin Stoddard
highwaypublic. .in . . . in 1827 . was aSelectmen 1788 and

unless discontinued.”
of the Town ofThe next the effect the vote ofmaster considered

1869, this road. He adverted toStoddard in March to discontinue
1867, 65:1,G.S. :2 which as follows:read

Highways may“Section 1. in towna be discontinued
by town; they beyondvote of the if extend the oflimits

town, they may upon petitionthe discontinued to thebe
court,supreme layingproceedingsand inlike thereon as

highways.out
highway byIf the notSec. 2. was laid out the select-

highway not be withoutmen . . . the shall discontinued
consent of saidthe court.”

master, report,The partin his found and ruled in that: “The
question beyondroad in extended the limits of the Town of Stod-

verydard mightand propertydiscontinuance well affect access to
adjoiningin an require petitiontown or towns. To that a be filed

with appearthe Court under those circumstances does not to be
only point Cotton,unreasonable .... case in is Drew v. 68[T]he

22, (1894).N.H. 42 (Doe,A. 239 In J.)... the Drew case the Court
ignoredin highwayeffect questionthe fact thethat in extended
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highwaytown, stating it athat wasinto anotherMaine andipto
supra,Following the‘wholly Drew v. Cottontown’. . . .”within a

vote ofruled that theapplied law of that case when hethemaster
legal. The masterthe road wasthe town in 1869 to discontinue

suspectreasoning but thatsuggested that case wasthat the ofthen
approvalagreed court wasit. It is that nohe was bound to follow

sought by March 1869 discontinuance.the town for theor obtained
transferring exception to thecross-appeal itsdefendant filed aThe

overrulingconsidermaster that this courtrecommendation of the
Drew v. Cotton.

analysis Statutesplaintiff an of the GeneralThe maintains that
givelegislature to individual townsthat the did notof 1867 shows

extendinglay two or morepower intothe to alter or out roads
legislaturefollow, argues,plaintiff if the didIt thattowns. must
laygive power or out multi-towns the to alternot to individual

roads, give power to discontinue suchthem thetown it did not
Cotton, 22,roads, (1894), must42 A. 239and Drew v. 68 N.H.

in error.therefore be
plaintiff thatsupport position, the maintainsIn of hisfurther

1879, 71:1,question (G.L.interpretation inof the statutethe Drew
1867, recognized principles65:1) of statu-violatessuccessor to G.S.
They following: (1) of a statutetory the intentconstruction. are the

by sepa-and notfrom its construction as a wholeis determined
Concord,rately construing phrases, v.or Hancockisolated words

605, pre-404, 406, (1974); (2) it is to be114 N.H. 322 A.2d 606
legislationlegislature which nulli-would not enactsumed that the

statute, v.appreciable purpose a Kallochfies to an extent the of
201,Trustees, 443, 445, (1976); and362 A.2d 203Board 116 N.H.of

part(3) pari as a of a unifiedstatutes in materia should be read'
PELRB,Employees 118 N.H.whole. Ass’n v. N.H.cohesive State

885, 1035,890, (1978), 2A Sutherland on Statu-397 A.2d 1038
tory (1972).Construction 51.03§

1788, governingWhen this road was laid out in the statute was
27,February providedthe act of 5 Laws of N.H. 116. It in1786.

part as follows:

any occa-at time hereafter when there shall be“[T]hat
any highways private to be laid outsion for new or roads

any ofparishin town or within this State the selectmen
hereby empoweredparish aresuch town or shall be and

laytheyupon petition if cause toto them exhibited see
highwayout road be for thethe same whether such or
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general benefitpublic or for theinof the town orbenefit
only.....”petitionerspetitionerthe orof

partin as follows:provided furtherThis statute

high-any newforthere shall be occasion“And in case
through severalway to townto be laid out from town
incorporated, orthrough tracts of land nowtowns or

either, any county the courtwithin this Stateinboth or
county uponpeacegeneral for suchsessions of theof
may, theyifpurpose,petition for shall andto them that

byhighwaylay suchor to be laid outsee cause out cause
appointed purpose. . .to for thata committee be

tolayout properly on the evidenceof could be foundThe 1788
pro-easterly and havebegun line of Stoddardnear the townhave

junction Road near Troutwesterly with Hillto a Carterceeded
Road, insouthwesterly all locatedto Shedd HillPond and then

layouttheno evidence introduced that 1788Stoddard. There was
peacegeneral tosessions of theever submitted to the court ofwas

bycontrary it was laid outthe evidence showsbe laid out. On the
Furthermore, is evi-thereselectmen of Stoddard themselves.the
adjoins the town of Stod-town of whichdence that the Windsor

incorporatedhighway questionin was notto the east of thedard
until 1798. See 6 Laws of N.H. 277.

(5 Lawshighway passed indiscontinuance statute was 1791A
577). provided partN.H. It in as follows:of

anyof“And be it further enacted that the Inhabitants
meetingany legal for thattown in this at holdenState

may any highway bypurpose orderdiscontinue laid out
anyof town and wheresuch or the Selectmen thereof

way bysuch was laid out the Court of General Sessions
peace but notof the then with the Consent of such Court

without....”

meeting1842, legal holden“[a]nyprovided that town at aR.S. 54:1
may any highway in such town.”purpose, discontinuefor the

partprovided in that(Emphasis added.) 2 “[n]oSection thereof
of thethe consentbe effectual withoutof discontinuance shallvote

by the select-pleas, was not laid outof common if such roadcourt
added.)(Emphasis....”men

adjoining1859, ofempowered twoLaws 2219:1 the selectmen
laytowns, them, joint outpetition board toupon to to act as a
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highways extending from to highwaytown town. Because a
extending another,from one town to laid under theout new 1859
statute, highway highwaywas not a “within such nor atown” “not

by 1842, 1853,(R.S. 54:2;laid out 58:2)the selectmen” c. C.S. there
body, any,a powerresulted doubt as to what if had to discontinue

highway anya portion problemsuch or Thisthereof. was
1867, byin providing “[highwaysaddressed G.S. 65:1 that in a

may town;bytown be theydiscontinued the vote of ifthe extend
beyond town, they maythe of the petitionlimits be discontinued on

supremeto the court....”
Cotton, 22,Drew (1894),v. 68 peti-N.H. 42 A. 239 dealt with a

compelfor a repairtion writ of mandamus to the Town of Eaton to
highway highway leadinga in partthat town which a aforms of

easterly westerlyinto State ofthe Maine and across intothe town
town necessarythe of Madison. The town was makeordered to the

repairs, highwayitunless should held thatbe the had been
discontinued.

opinion partThe court’s inreads as follows:

power“It is thatclaimed the town had no to discontinue
limits,highway, beyondthe because it extends its or is a

part thoroughfare extendingof a continuous into other
years,towns. moreFor than one hundred towns have

power highways byexercised the to laid outdiscontinue
the ...selectmen. It has not been understood that this
power onlyapplied highwaysto not connected with oth-

laypowerers in other towns. . . . of toThe selectmen out
highway highwaysa is confined to their town . . . thus

‘highways meaninglaid out are in a town’ within the of
71, 1,the statute c. which same ass. reads the G.S[G.L.

1867, 65:1], expressly inferentiallywhich does not or
parts highwaysdeclare them to be in more thanof one

town, they leadingwithbecause connect roads into other
highway question havingtowns and states. The in been

by selectmen, being whollylaid out the and within the
town, legally bywas discontinued town.”vote of the

Cotton, 22-23,supraDrew v. 42at A. at 240. The evidence on
highway questionremand shows that the 1788 in was outlaid

wholly bywithin townthe of Stoddard the selectmen of Stoddard.
highway Stoddard,It was atherefore within the town of laid out

by 65:1,1867,the ofselectmen that town ofwithin the terms G.S.
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1878, 71:1, by:2 and G.L. :2. The fact that the Town of Windsor its
highway beganselectmen later laid out a in that town which

layoutacross the Stoddard line from where the 1788 Stoddard
began layout highway extending “beyonddoes not make the 1788 a

bythe limits of the town” of Stoddard which must be discontinued
supreme 1867,the ofconsent the court. G.S. 65:1. This statute and

Cotton,interpreted 22,its successor as in Drew v. 68 N.H. 42 A.
(1894),239 was reenacted as P.L. and79:1 R.L. 95:1 without

change. legislatureThe adoptedis thus deemed to have that inter-
pretation Nashua,City 466, 468,of it. Carter v. 116 N.H. 362of

191, (1976); Colbath,A.2d 193 HousingDover Board v. 106 N.H.
481, 483, 923, (1965).213 A.2d 925

interpretationThis is in conceptline with the common which
history provisions highwaymarks the of the discontinuance of our

is, highwaysstatutes. That which the selectmen have laid out in
bytheir own town can be discontinued vote of the town. We have

arguments askingplaintiffconsidered the of the us to overrule the
interpretation placed highway byon these discontinuance statutes

supra.Drew v. Cotton overruling,The usual forconsiderations
changing experience,conditions and lessons of do not demonstrate

AppellateLeflar,interpretation.a need to overrule that R.See
Opinions,Judicial (1974).ch. 6 RSA ch. 238 seems to indicate a

legislative away involving judiciarytrend from inthe the discon-
highwaystinuance of as such.

upholdWe therefore the recommendation of the master
“that the discontinuance of Carter Hill Stacy’sRoad from Gilman
house to the byWindsor line vote of the Town of Stoddard in 1869

legal.”was 1788,Furthermore as publicthe road became in no
prescriptive rights bycould publicaccrue use from to1788 1869.

Babcock,Williams v. 819, 824, 1166,116 N.H. 368 A.2d 1171
(1976); White Mt. Levesque,&c. Co. 15, 17,v. 525,99 N.H. 104 A.2d

(1954).527

plaintiff’s exceptionWe next consider to the refusal of the
master to andconsider decide the issue of whether Carter Hill

public wayRoad was private byestablished as a or a easement
prescription subsequent to the March 1869 town vote to discon­
tinue the road. The mandate of this court which the master was
carrying partout on the remand read in as follows: case is“[T]he

mayremanded so that the master receive the new evidence and
questiondecide the bywhether the road Hill existed[Carter Road]



194

prescription layout.” Babcock,before the 1827 v.Williams 116
carrying(1976).819, 824, 1166,N.H. 368 A.2d 1171 In out such a

specificmandate the trial court is limited to the direction of the
interpreted light opinion.mandate as in the of the It follows that

adjudicate right scopethe trial court cannot a not within the of the
though may appellate mightremand even it be one that the court

Scarborough Enterprises, 707,have directed. v. R.T.P. 120 N.H.Cf.
(1980); Nowell, 116, 121,422 A.2d 1304 Nowell v. 163 Conn. 302

(1972); Appeal260, n.9,A.2d §§264 5 Am.Jur. 2d and Error 991
(1962).992

whether, 1869,The issue after March Hillthe Carter Road was
public way byprivate prescriptionestablished as a or was an issue

(1976).Babcock, 819,in Williams v. 116 N.H. 368 A.2d 1166 In
granted followingthat first trial the master the defendant’s

requests findings rulings:for and
petitioner’s any period“The evidence does not establish

byof continuous use of the so-called HillCarter Road the
public petitioneelandowners,or other than and her
predecessors title,in since the discontinuance of said
road in the 1860’s.

public, any landowners,Neither the nor other than
petitionee predecessors acquiredtitle,and her in have
any rights portionover that of the road referred to as

passes throughthe Carter Hill Road which and is sur-
by petitionee’s property,rounded since the discontinu-

ance of said road in the 1860’s.”
finding ruling approved byThe above and were the trial court

appealand would have been overruled on to this court if erroneous
bysupported plaintiffFurthermore,in law or not the evidence.

prepared anywas not to offer additional evidence thereon on the
stating uponremand, “[t]hethat evidence is in the record which

rulings.”the Court could make
onlyWe hold that the issue to be considered on the remand hear-

ing hearing, alongwas whether the evidence offered at the first
II,with the additional evidence offered in Williams warranted or

required finding ruling bya and that Carter Hill Road existed
prescription layout. Consequently,before the 1827 the master’s

waypublic privatefailure to decide whether a or easement was
established after 1869was not error.

properlyWe hold further that the master recommended “that it
be decreed that the road from Shedd Hill Road in Stoddard to the
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was aby in 1788the Selectmenlaid outof Windsor asTown Line
highway discontinued.”public unless

v.under Drewproperly ruled thathold that the masterWe also
of22, (1894), CarterCotton, the discontinuance42 A. 23968 N.H.
byline vote ofStacy’s Windsorhouse to thefrom GilmanRoadHill

Furthermore, find nolegal. wein 1869 wasTown of Stoddardthe
supra, and theoverrulingconvincing Drew v. Cottonforreason

isorder

by equally divided court.anAffirmed

Brock, J.,C.J.,Grimes,King, J., andparticipate;did not
dissented.

1867,view,C.J., Brock, J., dissenting: G.S.Grimes, In ourand
highway without courtprohibits of athe discontinuance65:1
beyond limits of thephysically theapproval if in fact extendedit

section,purpose of theThethe discontinuance.at the time oftown
discontinuing highwayus, aprevent fromto is to a townit seems

town, cutting byaccessoffinto another thuswhich in fact extends
traveling At the time of thepublic town’s line.from the otherthe

1869, thequestion intoin the road in extendeddiscontinuance
origi-Washington regardless of how it wasof Windsor andtowns

22,Cotton, 42N.H.nally Drew v. 68laid out. We would overrule
(1894), approval of the court theand hold that without theA. 239

was invalid.discontinuance
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