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byCooper, Conway, orally,F.Randall of North brief and for the
plaintiff.

byOssipee, orally,Patten, of and for theJames R. brief First
Bank of Boston.National

byGould, Meredith, Sands.E. for David S.Michael of brief

appealBois, inJ. The issue raised this is whether the trial
finding mortgagee-bank goodincourt erred that the had exercised

diligence conductingfaith in aand reasonable foreclosure sale of
byproperty plaintiff buyerowned the and that the at the sale was

purchasera bona value. nofide for We find error and affirm.
byplaintiff, separateTrust,In 1972 the Merrimack Industrial

acquired adjoining parcelsdeeds, two real estate in the townof of
unityConway. ownership, theBecause of the of town thereafter

properties parcel.onassessed real estate taxes these as one On the
larger parcels Conway Shopping Plaza;of the two was the on the

parcel gasolinesmaller was a Texaco and service station. The
plaintiff purchased subjectparcels outstandinghad both to mort-
gages, conveyedparcel plaintiffs subjecttheand Texaco towas the

mortgage by defendant,to a held the The First National Bank of
language mortgage parcelBoston. The of the deed to the Texaco

required mortgagor paythe “to all .when due taxes . . whether on
mortgaged premises anythe or on interest therein. .” To. . assure

obligation mortgage providedthe fulfillment of this the instrument
whereby mortga-account,for the anestablishment of escrow the

gor pay moneywould the bank an ofamount which the bank
pay propertydeemed sufficient to the taxes. These monies were to

“applied by pay-be held in escrow and the holder to or toward the
(Emphasis added.)ment said taxes. . . .” Because the townof

parcels unit,assessed both oneas the escrowed amount was insuf-
payficient to the total taxes.
years directly1973,For 1975,the 1974 and bankthe forwarded

payabletown,to the checks drawn to the tax ofcollector the Town
Conway payment portionof for of that of the taxes ondue the Tex-

paymentaco lot. In 1977 the forcheck the tax1976 escrow was
payable Conwaymade to the tax collector of Townthe of and deliv-
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paymentplaintiffs to haveinstructionswithsublesseeto theered
receiptprovide taxtown, with a basethe bankand toto themade

parcel. the bankthat timebecause atThis was donefor the entire
dealingplaintiff, wasthe sublesseethe andnot contactcould

directly to thewas returnedcheckthe The cancelledwith bank.
provided.receiptpaid wasof a taxno evidencebank butdefendant

levy,Commencing nonpayment 1976 taxof the entirewith the
began town. Onfrom theof tax salesto receive noticesbankthe

parcel and the26, 1977, Texacothat thethe bank learnedOctober
shopping parcel 30, 1977, at a taxhad been sold on Junecenter

Conwaysingle of the non-becauseTown ofunit to thesale as a
parcels.levypropertypayment Theon bothtaxof the entire 1976

of the escrowreleaseconditioned thebank thereafterdefendant
showingpropertypayingplaintiff andtaxesall of theon thefunds
complyplaintiffpaymentreceipt tofailedtown. Theof from thea

receiptuponbank, of tax salethe continuedthe defendantand
failingUponpaymentnotices, note.“on demand”of thedemanded

parcelpayment, inTexacoforeclosed on thethe bankto receive
plaintiffsubject unpaid had notTheto taxes.The sale was1979.

yearsbypaid for three onthe townreal estate taxes assessedthe
unpaidaggregatetwo-parcel unit, of all thetheentire andthe

plaintiffparcel. Themore the value of the Texacowas thantaxes
shortlypaid foreclosure sale.taxes after thethe 1976

originaladjourning datefrom thethe sale for three weeksAfter
refinancing,plaintiff theto seekfor the to allow the timeset sale

May 18, 1979,bank, on the Texacoforeclosure saleon held the
parcel. $9,000 other defendanta bid of and theThe bank entered

acceptedappeal, Sands, $9,050. The bankDavid S. bidin this
which hedeedbid and delivered to him a foreclosureSands’

monthly payments and thewere currentOn this date therecorded.
$1,419. the bankfound thatescrow account held The mastertax

1976, 1977, 1978 taxesandwas entitled to foreclose because the
unpaid.were

broughtplaintiff petition superior court to setThe trust a in
sale the bank and Sands asaside the foreclosure and named

diligenceallegingdefendants, andthat the bank did not use due
good plaintiffconducting Thedid not exercise faith in the sale.

purchaser foralso claimed valuethat Sands was not a bona fide
knowledge alleged miscon-without notice because he had of the

allegations, andduct of the bank. these theBoth defendants denied
1979),(Supp.IIbank filed a motion to RSAdismiss under 479:25

injunctiveasserting plaintiffthat the of to seek relieffailure the
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prior any byto the foreclosure sale barred further action the
mortgagor. plaintiff objected hearingmotion,The to the a was

Wyman, provisoJ.,held and denied withthe motion the that mat-
leading up litigated exceptters to the foreclosure sale could not be

they duty goodas related to the bank’s to exercise faith in conduct-
ing the sale.

hearing (Charles Gallagher,a merits,After on the the Master T.
Esq.) petition findingsdismissed the to set aside the sale and made

rulings contrary bysought plaintiff.of fact and of law to those the
January report byapproved4, 1980,On the of the master was

Wyman,J.
plaintiff allegesThe first that the defendant bank breached its

duty good conductingto exercise faith in the foreclosure sale
rightbecause it not adid have to foreclose. It claims that the

part bydefault was caused either in or inwhole the bank's failure
pay languageto acollect sum sufficient to the taxes in Thefull. of

mortgage plainly imposed duty upon mortga-the instrument a the
gor pay upon mortgaged propertyto all taxes assessed the Texaco

by partieswhen due. The escrow fund established the awas mech-
whereby prompt paymentanism the of taxes wouldthese be

language mortgage, providedassured. The of the which that the
by plaintiffmonies forwarded the to the escrow account would be

applied payment clearlytaxes,to or toward the of created an
option part byon the of the bank to itas the manner which chose

payment. payingto assure bankThe had the choice of either the
property directly, prior 1977,to thetaxes town as it had done to or

forwarding plaintiff paymentof monies to the toward ofthe the
taxes.

Although mortgage providedthe instrument that the bank
mortgagor’s paymentswould determine the dollar amount of the

option partfund,into the escrow and further created an on the of
bythe bank as theto manner which these funds would be used to

payment provisions supercedetaxes,assure of the these did not the
obligation plaintiff payof the to the taxes on theassessed mort­
gaged property. Accordingly, plaintiff’s satisfythe failure to this
obligation expressconstituted a breach of an ofcondition the
mortgage by mortgagee-­sufficient to authorize foreclosure the

Hampshire Bank, 372,bank. 376,See Simon v. New 112Sav. N.H.
(1972).913,296A.2d 916

plaintiffThe also asserts that the failure of the town to
parcels separately,theassess two and the failure of bankthe to

alleged obligation part town,enforce this on ofthe the constituted
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conductinggood theduty infaithto exerciseofa violation the
plaintiff triedhadthat thefoundmasterThesale.foreclosure

separately.parcels Theunsuccessfully theassesshave the townto
unsuccessfullytestimony madethe bank alsothatcontainsrecord

partyAssuming intown,attempts. notis awhichthethatsuch
parcelsobligationmay the twoappeal, to assesshave had anthis

circumstances, v. Townseparately Fearonsee ofunder these
(1976);127, RSA128393-94,392, A.2dAmherst, 360116 N.H.

mortgagelanguageauthorityany in theor75:9, cannot findwe
dutyimposes to affirma-bankon thea derivativewhichcontract

parcelsseparatetively these twoofassessmentato enforceseek
goodduty, faithinactedthe banksuch athe town. Withoutfrom
plaintiffsparcelforeclosing of thebecausethe Texacoin on

propertypaymortgage taxes.toits covenantbreach of

plaintiff argues dutyThe thethat bank breached its to
diligence highest pricepossibleuse reasonable to obtain the for the

parcel Region Corp.Texaco at the foreclosure sale. See Lakes Fin.
Yard, Inc., 103, 107, 1108,v. Goodhue Boat 118 N.H. 382 A.2d

(1978). Specifically, plaintiff1110-11 the asserts this ofbreach
groundduty upset price.on the that the failedbank to establish an

Although mortgagee-bank107,See id. at 382 A.2d at 1111. a has a
right purchase property sale,to at a foreclosure it does havenot

right property mortgagor.the to sell the to the detriment of the
Slocinski, 211, 214-15,See Wheeler v. 598,82 N.H. 131 A. 600-01

(1926). mortgagee, protecting mortgagor,The in both theitself and
fiduciary duty price.has a to bid at the sale to a fairassure Recon­

Faulkner,struction Corp. 352, 360-61,&c. v. 101 N.H. 143 A.2d
(1958).403, 409-10

The master found inthat addition to the town’sinvolvement
problems, requiringin the tax it had issued an order that the Tex­

parcel system. prioraco be connected to a new sewer One month to
appraised parcel,the foreclosure sale the bank the Texaco conclud­

ing approximately park­$30,000it had a ofvalue itwere used as a
ing adjacent shopping Appraising parcelfor thelot center. the for

gas station,use as a at the time and theunder circumstances of
propertyforeclosure, the bank concluded that the had no value. We

agree upset pricewith the master that the bank’s to set anfailure
diligence.did not constitute a lack of due

adjournplaintiff bank toof thethe failureasserts thatThe next
diligenceduty reasonableits to usea breach ofthe sale constituted

price.highest possible thisv.In SlocinskiWheelertheto obtain
determiningproper oflacktheforheld standardcourt that the
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diligencedue is “whether a man . .reasonable . would have
215,adjourned sale.”the 82 N.H. at 131 A. at 601. We further held

adjournment might requiredtherein that be when it would result
substantially onlyhigher figurein salea at a itand when would
security oflessen the thenot debt or byenhance the risk of loss

214,delay. Id. 131 atat A. 600.
reviewingThe standard for the factual adeterminations of mas-

reported evidence,ter “is not . . on. whether the the members of
found, anythis court aswould find the master has but whether

Maryreasonable man could so find.” Brown v. Hitchcock Memorial
739, 744,Hosp., 1138, (1977),117 N.H. quoting378 A.2d 1141

Morin, 9, 12, 471,Weeksv. (1931).85 N.H. 153 A. 472

adjournmentThe master found that further of the foreclo­
producedsalesure would not have a different result toas the

likelynumber of bids offered and itthat would more than not have
securitylessened the for the debt owed because the risk of loss

daily. Ultimately,increased the master was to that allunable find
surrounding May 18, sale,of includingthe factors the 1979 the

previouslyfact adjournedthat the bank had the sale for three
plaintiff opportunityweeks to refinancing,allow the the to seek

diligence partexhibited a lack of due on the of inthe bank refus­
ing postponeto further the sale. We therefore conclude that the
plaintiff proving diligencehas not met its ofburden lack of due

and, further,theunder findingsWheeler standard that the of the
amply supported bymaster were the areand not errone­evidence

a Regionous as matter of Corp.law. Lakes v.Fin. Goodhue Boat
Yard, Inc., 107,118 N.H. at A.2d382 at 1111.

rightBecause we have held that the hadbank a to foreclose
propertyon properly sale,the and itthat conducted the foreclosure

it buyerfollows purchaserthat the defendant was a bona fide for
value and we so hold.

Affirmed.

All concurred.


