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grossor Thompsonfraud 622,mistake. See Conway,v. 53 N.H. 626-
(1873).27

The of plaintiffs’root complaintthe cityis thethat need not
have taken the propertywhole of their onlybut could have taken
enough land to build the commissioners,access road. however,The
have broad in determiningdiscretion the amount of toland be
taken, and their decision is not in grossreversible the absence of
mistake, fraud or 234:39;ofabuse discretion. RSA Town Rum­of
ney supra, 789, 323,118 N.H. at 394 A.2d at (1978);324 Waisman

Manchester, 55,v. 96 N.H. at 69 A.2d at 874.

Affirmed.
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P.A., (JohnMcLane, of ManchesterGraf, & MiddletonRaulerson
orally), plaintiff.theand forthe briefonA. Graf

(WillardLord, KillKelley, G.of LaconiaMartin &Nighswander,
Martin, Jr., orally), for the defendant.brief andon the

Bois, in case is whetherprincipal presented thisThe issueJ.
reviewing decision ofproper in thestandardthe master used the

board, appealed su-plaintiff to theplanning hadwhich thethe
1979).1975) (amended(Supp.pursuantperior to RSA 36:34court

findinginthe master erredto decide whetherWe are also asked
forinsufficientplanning boardthat the evidence before the was

plaintiff. Wedeny application of thethe board to the subdivision
Esq.) appliedaffirm, Leahy,holding (Charles F.Masterthat the

findinginhe did not errof review and thatthe correct standard
planningthe board.support decision ofinsufficient evidence to the

superior court for certio-petitionThis case arises out of a to the
by plaintiff, D.1975) Paulpursuant (Supp. theto RSA 36:34rari

Trust, seekingSlater, review of a deci-as Trustee of the Stinson
Rumney.defendant, the Town ofplanning board ofsion of the the

board,1977,26,April decision of theplaintiffThe claims that the
proposedapproval a one-hundred-which subdivision ofdenied final

Lake, illegal waswas andproject Stinsonunit condominium on
maliciously.in ormade bad faith

1978,master, 4,hearing, reportin DecemberAfter a the a dated
in faith or with malice.found that the board did not act bad

Nevertheless, denyhe recommended that the board’s decision to
approval property reversed and that theof subdivision of the be

J.) approvedproject approved. Superior (Johnson,The Courtbe
report, appealed.the master’s and the defendant

decision, 1975)(Supp. theAt the time of the RSA 36:34 was
applicable provided part:instatute and

Any aggrieved by any planningpersons“I. decision of the
concerning building permitplatboard ora or subdivision

verified,may present superior petition, dulyto the court a
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setting illegal part,forth that decision issuch in whole or in
groundsspecifying illegality.the of the ...

may wholly partly,affirm,V. The court reverse or or or
may modify brought upthe decision for review.”

ruling properIn on applied,the standard of review to be the
master stated:

granted bypower“[T]he tes-additional RSA 36:34 to take
timony, findings law,to make of fact and ofconclusions and

incorporate testimony findingsto such and into the Court’s
‘maytogetherdetermination,own the thewith fact that Court

wholly modifypartly, mayaffirm,reverse or or or the deci-
brought reviewingup providesreview,’sion for the Court
authority by Slaytonwith thanbroader that described [v.

(1977),]206,Comm’n,Personnel 117 N.H. 371 A.2d 1159 in a
proceedingcertiorari under RSA 490:4.

proceeding Superior36:34,In a under RSA the Court exer-
bypowers Superiorcises the same as thethose exercised

appeals pursuantCourt in to RSA While RSA31:77-87. 36:34
form,inis thestated abbreviated each essential element of

appeal appearsprocess spelled out in RSA in RSA31:77-87
being properso,36:34.That the review of astandard of Plan-

ning Superior powerBoard decision is that the Court ‘has the
per-[it]to overturn the . . .board’s determination when is

by probabilities,asuaded of on evidencebalance the before
unjustcourt,the that the ororder decision is or unreasonable.

appellantThe burden is on court thethe to convince the that
unjusteitherorder is or v. Townunreasonable.’ Cook San-of

(N.H. Sup. 10/4/78);Ct., Slaytonbornton v. Personnel Com-
(1977);mission, 206, Young,Barker 80117 N.H. 208 v. N.H.

(1922).”447,448

argues applyingThe defendant that the master erred in the bal-
probabilitiesance of standard of review to the decision of the

planning improperlyboard. He claims that the master onrelied
Sanbornton,Cook (1978),v. 668,Town 118 N.H. 392 A.2d 1201of

priorwhich we decided after the trial but to the master’s decision
in appropriatethe instant case. In Cook we discussed the standard

board,appealsof pursuantreview in zoningfrom decisions to RSA
(current(1970) Supp. 1979).31:77 version at We held that RSA

(1970)(current Supp. 1979)31:78 version at
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therequirement thatimpose an absolutenot“does
of lawa mattererroneous asbe[zoning] decisionboard’s

onlyit;change needthe courtjudge cana trialbefore
‘per-it is notwhenis such errorinquire therewhether
evi-on theprobabilities,by of thebalancesuaded the

unjust orit, isor decisionsaid orderthatdence before
”unreasonable.’

being670, Regarding retroac-Cookat 1202.at 392 A.2d118 N.H.
529, 531,Manchester, 419 A.2dtive, City 120 N.H.v.see Shaw of

374,Westmoreland,394, 120 N.H.Carey(1980), v. Town395 and of
333, that the375, (1980). concludesThe defendantA.2d 334415

reading atoo broadin hison resultedmaster’s reliance Cook
by failing1975) to re-(Supp.review into RSA 36:34standard of

acted rea-inquiry planning boardwhether thestrict himself to an
sonably a of law.as matter

provide the1979, thatlegislature RSA 36:34 toamendedIn the
affirm, part, or mod-may in whole or insuperior orcourt reverse

of law orify there is an errorplanning decision “whena board
probabilities, on thebypersuaded the balance ofthe court iswhen

it, RSA 36:34unreasonable.”said decision isevidence before that
however,statute,inforth this(1979). of review setY The standard

(Supp. 1975) in effectin 36:34set forth RSAwas not the standard
in of 1978.December

inis set forthargues of reviewthe standardThe defendant that
720-21,717,Durkin, 313113 N.H.Physician v.N.H.-Vt. Serv.

Comm’n,416, 117(1973), Slaytonin v. PersonnelandA.2d 419
Physicians206, 208, 1159, (1977). In N.H.-Vt.A.2d 1161N.H. 371

judicial review under ascope ofsupra we held thatServ. “[t]he
certiorari, of whetherto a determinationwrit of ... is restricted

jurisdic-illegally respect tobody inhas actedan administrative
totion, authority is not availableof law. Certiorarior observance

fact, regard question of law as toexcept to theof inreview issues
reasonablyfindings made.”agency’s have beencouldwhether an

omitted.)(Citations
The reportmaster’s founddiscloses that on five occasions he that

approvalreasonable men could not subdivisionconclude that the
presented the board andshould be on the evidencedenied based to

alternative,found, in thatthe court. In each instance he also the
balancing ofthe decision of the board was unreasonable based on a

probabilities.the
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whyThe record does not indicate the master inruled the
reviewingclear, however,alternative. It is that in the ofdecision

the board in terms of whether menreasonable could have arrived
urgeddecision,at the same the master used the narrow standard

upon by agency’s findingsit the defendant of whether an could
reasonably consequencehave been is ofmade. It no that the master

may applied probabilitiesalso have the balance of instandard
arriving decision,at his decision because this willcourt sustain a

grounds,even if based on mistaken if there are valid alternate
grounds support Acworth,Sprague 641,to v.it. Town 120 N.H.of

(1980);644, 1075, 542,419 A.2d Bradley,1076 v.Burns 120 N.H.
(1980).546-47, 1069,419A.2d 1072

argues findingThe defendant also the in thatthat master erred
planningthe evidence before the was for theboard insufficient

deny application plaintiff.toboard the subdivision of the The
planning applicationrecord reveals that the board denied the on

grounds, includingseveral use ofits conclusion that the intensive
type degree slopesoil,the of and the of the of the Stinson Trust

property, would create a serious hazard. Theenvironmental
specificallydefendant asserts that there was sufficient evidence

regarding denyslopesthe and for the to thesoils board
application.

testimony engineeringThe master found thethat of two
by developer testimonyfirms retained the and ofthe the consult­

engineering by “specific”retained the town was “consistent” and
concluding impactin that the oflikelihood adverse environmental

negligible, given proper proper safeguards.was construction and
findingrequiredThe master concluded that this evidence a that

proposed adverselythe subdivision not affectwould the environ­
testimonyment. The defendant aasserts that the of soil conserva­

tionist with the Soil Conservation Service controverted the evi­
experts upondence of the other and was sufficient evidence which

application. Althoughthe board could base its denial theof the soil
conservationist stated that there were severe limitations on the use

type present property,of one of soil in the he further stated that
engineering typemodification could render this soil suitable for

proposedthe use. He also conceded that the “raised leach field”
designed by engineering by developeran firm retained the was a

acceptablemodification to the Soil Conservation Accord­Service.
ingly, agreewe with the court that there was insufficient evidence
presented planningto the board for reasonable men to conclude
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adverselyproposedthat the subdivision would harm the environ-
Whitehouse, 417, 420-21,Hynes v.ment. See 120 N.H. 415 A.2d

876, (1980).878

by allegesplaintiff,A third issue is raised the who that the
finding planningmaster erred in that did not act inthe board bad

awarding attorney’sor with malice and in not him costs andfaith
(Supp. 1975). supportfees under RSA 36:34 V There is toevidence

findingthe master’s that there was no bad orfaith malice on the
part Consequently,of the defendant. we find no error in his refusal

Adams,attorney’sto award costs and fees. Harkeem v. 117 N.H.
687, 691, 617, (1977); Corp.377 A.2d 619 Win-Tasch v. Towncf. of
Merrimack, 6, 11, 144, (1980).120 411N.H. A.2d 147

Affirmed.

All concurred.
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