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givetoit failedbecausepersuasiveacceptance notisa validtutes
against herbe enforcedcouldthata commitmentdefendantsthe

year. Theduring academictheWheelockto leavedecidedhad she
deny the defendantsacceptancesigningby thenotplaintiff cannot

sametheagainst and athercontractright theto enforcetheir
against them.its benefitsclaimtime

to makefailurecourt’sargues that theplaintiff nextThe
The wholerulings unconstitutional.wasof lawfindings andof fact
found.to beno factsaresummary judgment is that therepoint of

formotiongranting of the defendants’Accordingly, the court’s
summary judgment is affirmed.

Affirmed.

All concurred.
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Champagne Moquin, (RichardLaFlamme, & of Manchester C.
Moquin orally), plaintiff.on the brief and for the

Sulloway, (MargaretSoden,Hollis & of Concord H. Nelson on
orally),the brief and for the defendants.

presented involvingappealBois, J. The sole issue in this a
compensation (RSA 281)claim for workmen’s benefits ch. is

(Flynn, J.) grantingwhether the Trial Court inerred the motion
summary judgment by employerfor filed the defendant and its

compensation denying summaryworkmen’s incarrier and the
judgment by plaintiff employee.motion filed the We find no error
and affirm.

Wayne Donnelly, plaintiff,accident,At the oftime his E. the
employed by Kearsarge Telephonewas as a cable man defendant

Company. responsibilitiesHis consisted of the installation and
company’s telephone system,maintenance of the cable and these

required special keptduties the use of tools which in awere truck
company assigned generally reportedwhich the He tohad to him.

pick up company performthe defendant’s office to the truck to
daysites,work out of doors at various work and at the end of the

he returned it to the office. His usual work week consisted of the
Mondayp.m., through Friday.ofhours 8:00 a.m. to 5:00 Because

only company employed,he was the cable man that the he fre-
quently duringwas atcalled home at various times the week out-

regularly-scheduledside of his work inhours the event of a cable
problem. Depending particularon the extent of the after-hours
problem, plaintiff by givingthe would handle it either instructions

phone by driving problem doingover the or to the site of the and
the work himself.

Approximately per employermonth,one week the defendant
required plaintiff officiallythe to be “on-call” around the clock.
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Although the duties of this official status not set forthon-call were
writing,in plaintiffthe custom was that extra thefor an $20

during respondwould be available at all times that to toweek
emergency responding Donnellyperson,calls. In to insuch calls
first pick up company alreadywould have to ifthe truck was notit

employerat Thehis home. evidence conflicted as to whether the
required plaintiff duringthe to take the home official on-truck an
call week.

Monday, 20, 1976,Augustto plaintiffPrior 8:00 a.m. on the was
riding motorcycle employer’s beginplacehis to his of tobusiness a

workday,usual on approximatelythe same road and at the same
injured motorcycletime as usual. He was when the left the road
sign.and collided with a Plaintiff was that“on-call” week.

Although labor plaintiff’sthe commissioner found that the official
already begun injury,on-call week had at the time of the the

suggests begin daydefendant that it notdid until of the8:00 a.m.
injury.of the

compensationbrought workmen’splaintiff a claim forThe
Company work-Kearsarge itsagainst Telephone andthebenefits

Surety Company,carrier, Casualty andcompensation Aetnamen’s
of hisinjury in the courseasserting the of andthat arose out

hearing, labor commissioneremployment. Subsequent to a the
plaintiffThereupon theplaintiff’s for benefits.the claimdenied

pursuant to RSAsuperior courtappealed to thethe decision
summary judgment underthen moved for281:37. Both defendants

inplaintiff motion a(Supp. 1979). answered thisTheRSA 491:8-a
summary judgment.own forand filed his motioncounter-affidavit

granting the defend-plaintiff’s that ofdenyingIn motion andthe
ants, court stated that:the

merely his usualplaintiff going to work atthe was“As
injury.time, relationship hishas tohis ‘on-call’ status no

ofTherefore, injuries considered a hazardhis cannot be
injuries ariseplaintiff’s notemployment. didhis As the

of, employment, defend-in of theand the course hisout
granted.”summary judgment isant’s motion for

rulingsplaintiff appealed theseasonably exceptedThe andto both
order to this court.

proce-long “[sjummary judgmentrecognizedWe have that the
allowingbytime, expense adesigned effort anddure is to save

immediately wherejudgment in those casesto enteredfinal be
genuine requiring formal trial.”athere is no issue of material fact

332,Sardonis, 166, 168, A.2d136Co. 101Nashua Trust v. N.H.
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(1957). According333 (Supp. 1979), “[sjummaryto ESA 491:8-a
judgment pleadings,shall be depositions,rendered forthwith if the

interrogatories, file, togetheranswers to and admissions on with
filed, genuine anythe affidavits show that there nois issue as to

moving partymaterial judgmentfact and that the is toentitled as
Co., Labrie, Inc.,a Engineeringmatter of law.” See Armand Inc. v.

110, 15, Savings107, (1981); v.121 A.2d 16 Settle KeeneN.H. 427
Bank, 827, 829, 986, (1980); Suojanen120 N.H. 423 A.2d 987 v.

576,Tardif, 574, 1088,120 (1980);N.H. 419 A.2d 1089 Arsenault v.
Willis, 980, 983, 264,117 N.H. (1977).380 A.2d 266

plaintiffs assignmentThe of iserror that the trial court erred as
findinga matter of law in pleadings,no triable issue of infact the

depositions, it, lightand affidavits before when in aviewed most
plaintiff. Hampshirefavorable to the See New v.York Co. Titus

Co., 223, 225, 708, (1966).Constr. N.H.107 219 A.2d 710
Donnelly argues “portal-to-portal” coveragethat he is entitled to

pleadingsbecause the and materials before the court would show
employeethat he continuously“was an outside who was 24on-call

per day, days per year, having responsibilityhours 365 sole for his
company’s ground telephoneodd200 miles of above and below

injuriesand purposecables that his were sustained while on a dual
trip employer.”which (Emphasis added.)benefited his

compensableTo be compensationunder our workmen’s statute
injuryan employment,”must arise “out of inand the ofcourse

(Supp. 1979),ESA 281:2 V resultand from the condition and not
merely employment. E.g.,from the ofbare existence the Heinz v.

Dist., 214, 217, 1161,Concord Union School 117 N.H. 371 A.2d
(1977); Co., 314, 317,1163 GypsumLaBonte v. Nat’l 110 269N.H.
634, Many(1970). adopted “comingA.2d 636 states ahave and
rule,”going generally coverage employees onlywhich extends to
employer’son premises. recognizedthe We also have that the ordi-

nary perils of workplacetravel between home and the are not risks
employment injuriesof arisingthe and therefrom are not ordinar-

ily compensable.
Noting, however, utility” excep-the “doubtful and the “various

“going coming rule,”tions” to the and we have held that an
employee’s injury compensable injuryis if “the thecause of can
properly employment.”be considered a ofhazard the Heinz v. Con­

Dist., 217-18,supra 1163-64;cord Union School at 371 A.2d at
Hotel, 443, 445,Henderson v. Sherwood Motor 105 N.H. 201 A.2d

494-95,891, Mills, 493,(1964);894 Brousseau v. Blackstone 100 N.H.
543, (1957).A.2d 545-46130

employee motorcycleIn Heinz the was killed wentwhen his off
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way private party. Hisfrom awhile he was on his homethe road
change priorjourney topurpose to his clothesfor the home was

that,returning chaperone We heldto a dance.to his school
placealthough ordinary and theperils of travel between home“the

employ-properly ofemployment considered as hazardsof are not
ment, ordinarilyinjuries arising noncom-therefrom are thusand

Dist., 218,atpensable,” Heinz v. School 117 N.H.Concord Union
1164, compensableplaintiffs injuries becauseat the were371 A.2d

“sufficiently special dutiesjourney to thethe home was related
[by of theimposed employer] considered a ‘hazardthe to be

” added.)220, (Emphasisemployment.’ Id. at 371 A.2d at 1165.
in conditions underWe further concluded Heinz that “[t]he

resting placeemployee (or to) mustwhich the leaves returns the
principally conditionshave a work-connected character.” Id. These

condition, resting placespatial requiringconsisted of a that “the
place ofphysical proximity of the. . . within reasonable[be]

condition, indicatingemployment,” temporal “that at theand a
restingemployee (or to) place, the lim-the leaves returns thetime

objectively employee expeditiouslyits of that istime indicate the
proceeding (or from) specialhisto duties.” Id.

plaintiff was an outsidethat thisconvincedWe are not
telephoneperformed onsolely work wasemployee hisbecause

Rather, includedhe ispremises.employer’soff thecables situated
point in andtimehave an identifiableof workers whoin that class

theyusually required report beforethey toarespace whichat
they atretirethey whencheck outbegin from whichwork and

compensa­usually for workmen’scoverednight. areThese workers
specialthey unlessin and outcheckthe timetion benefits between
Falls,NiagaraCityBlackley v.exist. Mattercircumstances ofof

Larson,77, The52, 151, (1954); A.N.Y.S.2d 78A.D. 130284
Compensation 16.00, (1978).4-120at§Law of Workmen’s

by argument plain­persuaded that thewe theNor are
percompany 24 hoursindispensability to the and his on-calltiff’s

portal-to-portalday, days year, toper would entitle him365 status
coverage.

keywho,many employees of theirbecause“There are
might equallypositions operation, essentialin an well be

employer’scarrying-on business.to the successful of the
hardlyindispensability be the test of statusRelative can

questioncoming going. This leaves thewhile and
partjourney important of thethe was anwhether itself
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service; and it nothingsince was [tripbut the usual . ..
Donnelly] always take,had to there is no real distinction

goingfrom the coming ordinaryand employee.”of an
Larson, supra employee1 A. at 16.11. mere thatfact an§ “[T]he

generally specialis on call of ashould not make a errand normal
going coming trip responseand specialthat is not in to a 1call.”

Larson, supra 16.12, 4-149; Corpo­A. at at see zabat v. Fedders§
ration, 444, 451, 421, Moore,(1978);75 N.J. 383 424 v.A.2d Ristine

Super. 610, 615, 155 456,190 (1959).Pa. Ct. A.2d 459

accept plaintiffs “go-We decline theto invitation to extend the
ing coming recognizeand rule.” “While we ofthat a number

‘going rule,’comingcourts have liberalized the and we... believe
overruling past precedent openthat in this case a veritablewould

inevitably ‘portal-to-portal’Pandora’s box that would lead to the
type compensation. journeyof rule of upon. . is a we. That which

Davol, Inc.,prepared Kyle 714,are not to embark.” v. 715395 A.2d
(R.I. 1978).

plaintiff’s injury duringThe final claim is that histhe occurred
“approximately week,”once-a-month official on-call when he was
required companyto take the vehicle home with him. He received

compensation general beingextra for the callinconvenience of on
for morning questiona week. He admits that on the in he had not

any special travelingreceived call and that he was work on theto
approximatelysame goingroad at the timesame as usual and to

employment. argueshis usual He that he to thebecause was take
evening,truck allegeshome with him that as he thewas custom

during week,the iton-call nomade difference whether he made a
special trip purposefor that tripor it a tocombined with his usual

“specialwork. trip” synonymousHe concludes that “specialis with
special recognized exceptionerrand or duties” and within a to the

coming going Dist.,and rule. See Heinz v. Concord Union School
218, 220, 1164, 1165.117 atN.H. 371 A.2d at

conflictingIn regardingreference the questionto evidence the
duty bywhether there imposed employerwas an affirmative the

Donnellyon possession duringto have truckthe in his an official
week,“on-call” arguendo employerlet us assume that the had

imposed that,duty, therefore,indeed plaintiffsuch a and the
would evening.have had to take the truck home with him that
Applying case,the standard set inforth the Heinz we conclude
that, although Donnelly’s Monday morning journey employ-to his

place mayer’s of placebusiness have been from a “within reasona-
proximity placeble employment,” merelyof the of journeythe was

trip by employeea employer’snormal placethe to his of business
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begin work, being accomplisheddayto usual of and thus wasa
daysolely for own a workhis benefit. Because usual of would

morning journey tripthe home with theintervene between the and
evening, employee “expe-we that the was nottruck that conclude

220,ditiously proceeding special. his atto . . duties.” 117 N.H. 371
Furthermore, plaintiffA.2d at 1165. at the time theof the accident

respondingwas not to a call that was to his “on-call” status.related
Larson, supragenerally 1 A.See at 16.10.§

that,agree pleadings,We the thewith trial court based on
it, Donnellydepositions, injuriesand affidavits before the that

20,way morning Augustincurred on towhile his work on the of
1976, by employmentnot a ofwere caused hazard and therefore

employment.did not out of inarise and the course of his Accord­
ingly, grantedproperlythe court the for sum­defendants’ motion
mary judgment.

Affirmed.

All concurred.
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