
243

begin work, being accomplisheddayto usual of and thus wasa
daysolely for own a workhis benefit. Because usual of would

morning journey tripthe home with theintervene between the and
evening, employee “expe-we that the was nottruck that conclude

220,ditiously proceeding special. his atto . . duties.” 117 N.H. 371
Furthermore, plaintiffA.2d at 1165. at the time theof the accident

respondingwas not to a call that was to his “on-call” status.related
Larson, supragenerally 1 A.See at 16.10.§

that,agree pleadings,We the thewith trial court based on
it, Donnellydepositions, injuriesand affidavits before the that

20,way morning Augustincurred on towhile his work on the of
1976, by employmentnot a ofwere caused hazard and therefore

employment.did not out of inarise and the course of his Accord­
ingly, grantedproperlythe court the for sum­defendants’ motion
mary judgment.

Affirmed.

All concurred.
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P.A.,Barrett (John& McNeill of Durham Barrett on briefT. the
orally), plaintiff.and for the
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on theMoran, (Stephen A. WhiteFisher, of Dover&Parsons
orally), defendants.for theandbrief

disputeprotracted betweenDouglas, involves aJ. This case
parties of aconstructionErnest Cutter’sthe defendantoverthe

undeveloped pieceparking in a ruralof landlot on ancommercial
July 1976, an areaand leveledCutter filledin In ofzone Durham.

large enough parkproperty vehicles andten or moretohison
storage parkingbegan using for commercialareait as a and

November, board ofIn thevehicles.and trailers and farmtrucks
of several arti-in violationinformed Cutter that he wasselectmen

ap-failingzoning to obtain site reviewordinance forcles of the
building parkingproval planning lot.theboard beforefrom the

requiredthrough sitethat the ordinancesdenied counselCutter
yet applicationapproval, did notfor review thathe filed anreview

copies specifications,copies map ofa site and twoinclude three of
regulations.required by reviewthe town’s non-residential siteas

negotiationsattemptedparties’ failed, thesettlementAfter the
enjoinpetition Cutter, in his individ-the defendanttown filed a to

capacity operator businesses, fromtwoas owner and ofual and
proper permitsusing parking from thethe lot until he obtained

zoningtown’s authorities.
stipulated County28, 1978, facts,On June on the Strafford

Superior J.) requiring(Mullavey,Court entered a decree the
complete applicationdefendants to submit a for site to thereview

planning enjoining usingboard and the defendants from the lot
they proper permits.until obtained the The court further decreed

originalthat the defendants had to return the land to its state if
they permits.did not receive those The defendants filed a motion

Augustfor 1978,reconsideration and clarification of the decree. In
complythe court denied the motion and ordered the defendants to

with the decree.
The court based its decree on section 10.32 of the Durham zon-

ing County Superior1978,ordinance. In October the Strafford
J.){Goode,Court ruled in an unrelated case that the Durham

Planning authority zoningBoard’s under section 10.32of the ordi-
require approval changesnance to site review for internal to build-

ings authority delegated byexceeded the to the town RSA 36:19-a
(Supp. 1979). (StraffordDurham,Davison v. Town No. E-7270of

Sup. 1978). AprilCt., 1,Co. 1979,October In the defendants in this
injunctioncase filed a motion to dissolve the based on the decision

in motion,the Davison case. The court denied the and the defend-
appeal.ants did not

February 14, 1980, case,On in another unrelated this court held
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that, appeal decision,because Durham did not the Davison the
collaterallytown estopped relitigatingwas authorityfrom the of

planning requirethe changesboard to site review for internal
Durham, 110,under section 10.32. v.Cutter Town 120 411N.H.of

(1980). decision,A.2d 1120 Based on that the defendants in this
again injunction.case filed a motion to dissolve the This time the
grantedcourt the motion. It is from that order that the town now

appeals.
argues superiorThe town that the court never should have

entertained the defendants’ second motion to dissolve the in-
junction thebecause defendants had raised the issue of the ordi-

validitynance’s in an earlier motion that the court had denied. The
arguestown now appealthat the defendants’ failure to from that

precludedenial raisingshould them from inthe issue a new
motion.

judicata“The heart of the doctrine of res is that a final
judgment by competent jurisdictiona court of uponis conclusive

parties subsequent litigationthe in involvinga the same cause of
Constructors, Bank,action.” Concrete Inc. v. The Manchester 117

670, 672, 612,N.H. (1977).377 judicataA.2d 614 The bar of res
applies only actually litigated bynot to those partiesmatters the
but also litigated.to those matters that could have been Bricker v.
Crane, 249, 253, 321,118 (1978).N.H. 387 A.2d In323 civil
actions, judicata precluderes relitigationacts to of an issue even
when the statute under which a court its decreerendered is later
found Bank,to be Countyunconstitutional. See Chicot Dist. v. 308

371, (1940). case,U.S. 375 In opportu­this the defendants had an
nity questionto raise the validity originalof the ordinance’s in the
proceeding, they Theybut did not do so. raised the issue in a sub­
sequent injunction,motion to dissolve the but the court denied the
motion, appeal. Ordinarilyand the defendants failed to on these
facts, judicata inquiry.res Nottinghamwould bar Townfurther of

Homes, Inc, 438, 444, 940,v. Lee (1978).118 N.H. 388 A.2d 943

Injunctions, however, judgmentsare different from other
partiesbecause subject continuing jurisdictionthe are often to the

of System 642,the court. Wright,See Federation v. 364 U.S. 647
(1961). must, therefore,Courts strike a poli­balance “between the

judicata rightcies of res and applythe of the court to modified
changedmeasures to changecircumstances.” Id. at A647-48. in

may requirethe modifylaw injunction, particularlya court to an
designedwhere the prohibitconduct it was to becomes lawful. See

n.6; Homes, Inc.,id. at 650 NottinghamTown suprav. Lee atof
444, case, invalid,388 at InA.2d 944. this if the ordinance is then
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comply its terms.require withinequitable Cutter tobe toit would
err in consid-Accordingly, court did notconclude that the trialwe

injunction on theering to dissolve thethe defendants’ motion
subsequently invalid.declaredground had beenthat section 10.32

grantedproperlytrial courtwhether theThe issue then becomes
indecisionthis court’sthe motion wasmotion. The basis forthe

110, (1980). InDurham, 1120411 A.2d120 N.H.v. TownCutter of
invaliditythat, of sectionissue of thebecause thethat case we held

action, town wasalready thein anotherbeen determined10.32 had
authoritylitigatingcollaterally issue of itsestopped thefrom

changesplansrequire for internalsite reviewunder that section to
case,112, trialIn this thebuildings. 411 at 1121.Id. at A.2dto

however,motion;grantinggave the defendants’no reason forcourt
changes,for internalnot involve site reviewbecause this case does
to meaninterpreted decisionthe Cutterwe that the courtassume

zoningauthority sectionordinanceno underthat the town had
require approval.to site review10.32

zoning certaininvalidity ordinance becauseof aPartial
theauthority by ordinance exceedstown under thatexercised a

delegation require whole ordi­statutory that thelimits of does not
Inc.,Colony,v. LakesideTownnance be struck down. of Tuftonboro

445, 449, 410, (1979). inOur decision Cutter403 A.2d 412119 N.H.
requireauthority reviewonly to siteto the of Durhamextended
Durham, suprachanges. atplans v. Townfor internal Cutter of

112, us does not involve411 A.2d at 1121. Because the case before
grantingchanges, erred in theinternal hold that the trial courtwe

determininginjunction that themotion to dissolve without firstthe
ordinance as a whole was invalid.

Accordingly,years.dispute fourin for almostThis case has been
authority under sectionquestion of the town’swe will address the

despite thatthe factrequire plan in this caseto a site review10.32
v. DoverChwalekon the issue. Seethe trial court never ruled

406, (1980);864, 865,Committee, 407424 A.2d120 N.H.School
227,223, A.2d123Capobianco, 100 N.H.Co. v.Merchants &c. Cas.

159, (1956).163

pursuant topassed ordinancesits site reviewDurham
(1965) (current version atdelegated byauthority 36:19-aRSA

1979), part:Supp. which reads in

planningmay empower themunicipality . . .“A . . .
plansreview, disapprove forapprove siteorboard to and

uses, or fordevelopment nonresidentialof tracts forthe
dwelling one and two-multi-family thanunits other
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family dwellings, developmentorwhether not such
aincludes subdivision or re-subdivision of the site.”

part:The Durham ordinances read in

power regu-“10.31 Authorization. In addition to its to
subdivision, Planninglate residential the Board is...

empowered review, approve disapprove,to and or site
plans developmentfor the of tracts for non-residential
uses developmentwhether or not such includes a subdi-
vision or re-subdivision of the site.

Required.10.32 PlanningSite Review . . . The Board
require plansshall bysite be to itsubmitted for review

any applicant seeking any new or altered non-residential
use, applicationwhether or not such is one for awhich

permit,building special exception or variance is re-
quired. Planning approval plansBoard of such site shall

necessarybe a prerequisite any buildingto issuance of
permit, special exception or for avariance such use... .”

languageThe of ordinance section 10.31 is toalmost identical the
language enabling Thus,of the statute. on its face the ordinance
does not authority delegated byexceed the (1965)RSA 36:19-a
(current Supp.at 1979).version See Town v. Lakesideof Tuftonboro
Colony, Inc., 448-49,119 N.H. at 403 A.2d at 411-12.

supra, superiorIn Davison v. Town Durham the courtof
requiredetermined that the town not approvalcould site review

changes buildings. finding equivalentfor internal to That is not to
findinga that the ordinance as a whole is Towninvalid. Tufton­of

Inc., 449,Colony,v. supra Zoningboro Lakeside at 403 A.2d at 412.
lightlynotordinances are to declared invalid. See Not­be Town of

889, 1125,tingham Harvey, 892, (1980);v. 424120 N.H. A.2d 1127
Barcomb, 247, 253, 281, (1961).Rochester v. 169103 N.H. A.2d 285

We will not unlessstrike down the entire ordinance we conclude
thethat town would not have enacted the site review ordinance

Bassett,provision. 282,without the invalid Fernald v. 107 N.H.
285, 739, (1966). carefully220 A.2d 742 Since the town modeled its

statute,enablingordinance on the we cannot that itconclude
validityintended that the ordinance orstand fall based on the of

find, therefore,provision. valid, exceptone We that issection 10.32
requiresas changes.insofar it forsite review internal

appliesWe next must decide whether it in this case. The
require plans developmentordinances reviewsite “for the of tracts

theyfor non-residential uses.” The thatdefendants concede used
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use,vehicles,parking for a non-residential butthe lot commercial
they argue requiredis not because the lot is anthat site review
adjunct property,present of new use. We findto their use the not a

argument unpersuasive.that
Althoughapply “developmentThe ordinances to of a tract.”

term,enablingneither the statute nor the ordinances define this
byplan regulations publishedthe model non-residential site review

PlanningComprehensive “develop-the Governor’s Office of define
improvements. 2 OFFICE OFment” as “the construction of ...”

Comprehensive Planning, Governor,Office of the State of
ManagementHampshire, (1977).New Growth 88 That definition

general review, regulatepurposeeffectuates the of site which is to
layout buildings includingopen space, parkingthe of and areas. 5

PlanningWilliams, (1975).N. BecauseAmerican Law 152.01§
existingparkingthe construction of a lot to enhance the use of

property definition,falls within that we hold that section 10.32
requires Havingplans insite review this case. determined that the

case,appliesisordinance valid and that it to the facts of this we
issuing injunctionhold that the trial court was correct in the and

dissolvingwas in inerror it.
cross-appealed superiorThe defendants have from the court’s

denial of their motion for ofreconsideration and clarification the
injunction AlthoughJune 1978 decree. the defendants assert that

“[b]y agreement appeal Supremethe to the was held inCourt
abeyance controversyuntil such time as inthe entire case could be
transferred,” agreement.the record contains no such

July 31, 1978,The record contains the defendant’s motion
requesting abeyanceinthe court to hold their reserved case “until

uponthe Court has acted the motion andreconsiderationfor clarifi-
(Emphasis added.)cation of the decree of this The courtCourt.”

granted the motion and denied the defendant’s motion for recon-
3,August Consequently,sideration and on theclarification 1978.

3,abeyance only Augustreserved case was held in until 1978.
bringBecause the defendants did not the reserved case forward

years later, appeal untimelyuntil two their is and we will not con-
sider it.

Reversed and remanded.

All concurred.


